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Millers Mutual Fire Insurance Co............00 cee cece cence Harrisburg, Pa. 
Millers Mutual Fire Insurance Co................202eee0% Fort Worth, Texas 
Pennsylvania Millers Mutual Fire'Ins. Co................-. Wilkes-Barre, Pa. 
Millers Mutual Fire Insurance Association. ...............-.-20+-- Alton, Ill. 
Grain Dealers National Mutual Fire Ins. Co................ Indianapolis, Ind. 
Western Millers Fire Insurance Co.................20e000- Kansas City, Mo. 
National Retailers Mutual Insurance Co...................0206- Chicago, III. 
Michigan Millers Mutual Fire Insurance Co................... Lansing, Mich. 
Mill Owners Mutual Fire Insurance Co.................... Des Moines, Iowa 


MILL MUTUAL FIRE PREVENTION BUREAU 
400 W. Madison St., Chicago, IIl. 


A service organization maintained by the Mill Mutuals. 
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INDIANA LUMBERMENS MUTUAL INSURANCE COMPANY 
OF INDIANAPOLIS 


LUMBER MUTUAL FIRE INSURANCE COMPANY 
OF BOSTON 


LUMBERMENS MUTUAL INSURANCE COMPANY 
OF MANSFIELD 


NORTHWESTERN MUTUAL FIRE ASSOCIATION 
OF SEATTLE 


PENNSYLVANIA LUMBERMENS MUTUAL FIRE INSURANCE CO. 
OF PHILADELPHIA 
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CUUtC£ 


Gale & Stone, Boston — Mutual Insurance Bureau, Philadelphia — Lumbermens Mutual Insurance 





Agency, Inc., Mansfield, Ohio, Pittsburgh, Penna—Lumbermens & Manufacturers Mutuals, Inc., 


James S. Kemper, Mgr., Chicago, Milwaukee, Minneapolis, Omaha — Associated Mutuals, Inc., 


Atlanta, Ga. — Lumber Mutual Agency, Indianapolis, Memphis, Dallas, Kansas City — 


Martin Agency, Seattle. 
































L. GEORGE BENJAMIN, Jr. 


Commissioner of Insurance 


STATE OF SOUTH CAROLINA 


NLY RECENTLY returned to civilian life, Commissioner Benjamin has taken up again the 
O position as head of South Carolina’s Insurance Department which his entry into military 
service interrupted. Although with experience in the law, life insurance, and the Legislature, 
he remains one of the youngest insurance supervisory officials. 
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The automobile accident and death toll, 
out of the limelight for many months, 
promises to climb back into prominence 
again this year. A look at the prospects 
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LONG OVERDUE OBITUARY:"NOTICE 


T was with mixed emotions that 
this publication saw tenderly laid 
to rest last month all that remain- 

ed of the Business Development 
Office, that busy dwarf which the 
straining stock fire insurance carriers 
brought forth a decade ago and proud- 
ly presented their anxious agents as 
the champion who would turn back 
the rising tide of mutual insurance. 


One emotion was amusement at the 
bland expression with which the par- 
ent Insurance Executives Association 
swallowed its now unwanted child, 
and at the saccharine explanations 
which followed this spectacular feat. 
Another was mild regret at the pass 
ing of an opponent that could be de- 
pended upon to keep things lively in 
the insurance world by vigorous sha- 
dow-boxing, but that never learned 
how to punch hard enough to keep 
anyone awake nights. The strongest 
emotion was one somewhat akin to 
wonder—wonder that so many pre- 
sumably intelligent stock insurance 
agents could have continued to delude 
themselves over so many years that, 
in the Business Development Office, 
they had an organization through 
which they could come to dominate 
the insurance business by mere loud 
distortion of statistics and by the or- 
ganization of countless meetings for 
the purpose of haranguing one an- 
other. 


Now that the Business Develop- 
ment Office has gone to join such pre- 
vious discredited experiments in 
group hypnosis as “The Committee 
on Publicity and Education,” “The 
Great Communist Scare,” “The V- 
Plan for Insurance,” “The Recipro- 
city Campaigns,” and “The Casualty 
Information Clearing House,” the 
principal emotion is one of curiosity. 
There is not so much concern as to 
what brought about the Business De- 
velopment Office’s demise at this par- 
ticular time. The interest is, rather, 
in what sort of amiable nonsense the 
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stock insurance companies next will 
attempt to foist upon their agents in 
the continuing effort to keep them 
convinced that the welfare and pros- 
perity of the agent is the carriers’ first 
concern. 


Probably the mysterious currents 
of stock insurance inter-company and 
company-agency politics had a great 
deal to do with the passing of the 
Business Development Office. Insur- 
ance editor Roger Kenney of the 
United States Investor has called at- 
tention to the fact that the present 
head of the Insurance Executives As- 
sociation is E. L. Williams, who made 
a few unpleasant observations not so 
long ago upon the necessity for a 
lowering of agents’ commissions and 
who has been ducking rocks thrown 
at him by irate agents ever since. He 
has also recalled that the last director 
of the Business Development Office, 
Milton W. Mays, who was swallowed 
along with his organization, some 
months back gained a measure of un- 
popularity in agency circles by assert- 
ing the futility of efforts to prevent 
the licensing of automobile dealers as 
insurance agents. 


On the other hand the Business 
Development Office was given quite a 
buildup at the recent annual meeting 
of the National Association of Insur 
ance Agents. Agent Allan I. Wolff 
of Chicago, chairman of that organ 
ization’s advisory council on the Busi 
ness Development Office, rendered a 
report which pictured the Mays’ 
agency as one which was succeeding 
in doing a constructive job despite 
wartime handicaps. He commented 
upon its activities just as though the 


. agents expected it to remain in the 


business 
definitely. 


development business in 


“The first type of activities is what 
we can conveniently call the institu 
tional work of the B.D.O.,” he said, 
in outlining the scope of its opera- 
tions. “This embraces all undertak 
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ings attempted on behalf of the entire 
business of insurance and involves 
principally contact with trade, civic 
and professional groups outside the 
insurance business, and with certain 
government agencies. The second 
type of activity of the B.D.O. is the 
sales promotion work, being carried 
on through organized groups of 
agents and field men. All of you are 
familiar with regional sales meetings 
that the B.D.O. has promoted 
throughout the country. Unfortun- 
ately wartime conditions made it ne- 
cessary to forego these meetings in 
many states. The third type of 
activity of the B.D.O. is the service 
rendered to individual agents upon 
request. You will recall that the work 
undertaken initially after the B.D.O. 
was founded was a study of non-stock 
competition, so that information on 
this subject could be furnished to 
agents to assist them in their competi- 
tive problems involving non-stock fire 
insurance carriers. Until the paper 
shortage made it impossible this in- 
formation was published annually in 
‘Facts and Comments Regarding 
Sound Insurance.’ Even though this 
yearly publication was suspended, the 
B.D.O. has continued to compile fac- 
tual information concerning non-stock 
carriers and self-insurance, and in- 
formation on specific competitive 
problems is available to agents upon 
request. .. Within about five months 
the Business Development Office will 
be ten years old.” 


Whatever the real reason for its 
downfall, the Business Development 
Office did not quite make it to its 
tenth birthday. Its passing was chron- 
icled in a very general statement from 
the Insurance Executives Association 
which carefully avoided any hint as 
to how business development would 
be carried on in the future. It read, 
in part: 


“Recently committees of the National 
Association of Insurance Agents and the 
Insurance Executives Association con- 
ferred toward means of initiating and 
maintaining a broader and more effective 
effort. They have concluded that, except 
in unusual circumstances, the aim and in- 
terest of the two organizations can best 
be served and consummated by (a) the 
concurrent exchange of views between 
officers and staffs of the two organiza- 
tions, and (b) by conferences between 
committees of the two organizations, re- 
spectively, whenever they deem that 
course conducive to a _ better under- 
standing and coordination of views. The 
conferences are to be arranged as occasion 
may arise and the personnel of the con- 
ferees to be determined in the light of the 
subject of discussion. The Insurance 
Executives Association has emphasized 
that it wishes to make accessible not only 
its staff but its members and without the 
existing limitation of subject matter. Con- 
sonant with such a program, Business 
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Development Office, as such, will not con- 
tinue, but the activities in which it has 
heretofore been engaged, to the extent 
compatible with the conclusions reached, 
will be merged with the other activities 
of the Insurance Executives Association.” 


Many individuals who do not re- 
call the circumstances of the Business 
Development Office’s birth, and who 
incline to appraise its operations from 
such reports as that of agent Wolff 
cited above, doubtless feel that it has 
been a constructive force in the insur- 
ance business and that satisfaction at 
its absorption is uncalled for. Those 
with longer memories know that the 
Susiness Development Office got its 
start in business by launching a cam- 
paign of misrepresentation designed 
to show that mutual fire insurance 
companies were much closer to in- 
solvency than comparable stock fire 
insurance companies. It attempted to 
do this by distortion of the relative 
importance of statistical factors taken 
from insurance company reports, un- 
der a formula so fantastic that the 
effort was condemned from all sides 
by almost every insurance expert who 
knew how to count. 


3efore its time there had been cam- 
paigns to discredit mutual insurance 
by contending that mutual carriers are 
much more prone to failure than stock 
insurance companies, carried on in 
the fire field by the secretive Commit- 
tee on Publicity and Education, and 
in the casualty field by the Casualty 
Information Clearing House; these 
campaigns fell of their own weight 
when examination of the record 
showed their claims to be outright 
falsifications. There had been cam- 
paigns of organized coercion, titled 
“reciprocity movements,” under which 
the organized stock insurance agents 
were led to declare virtual boycotts 
against business men or even charit- 
able institutions which had the temer- 
ity to purchase mutual insurance poli- 
cies. And there were the interesting 
smear campaigns, in which mutual in- 
surance was characterized as the en- 
tering wedge of a Communistic effort 
to undermine the American business 
system of free enterprise. The early 
activities of the Business Develop- 
ment Office were merely a continua- 
tion of these campaigns to mislead 
the insurance-buying public, and the 
circumstance that the misrepresenta- 
tions wore drab statistical clothing did 
not make them any the less repre- 
hensible. That the later work of the 
Business Development Office was 
forced into more nearly ethical chan- 
nels was not so much due to any re- 
formation of the forces behind it as 
to the refusal of the insurance-buying 
public to be fooled. 


Doubtless now the wheels are turn- 
ing and the gears are grinding once 
more in the inner councils of stock in- 
surance, with due regard for the stric- 
ter regulatory pattern which is emerg- 
ing. What new mouse will be brought 
forth to bare its teeth at mutual com- 
petition is a development which is 
awaited with high interest. 


A VANISHING PROBLEM 


ITTING the veteran back from 

the wars into the insurance busi- 
ness, despite a certain dissimilarity 
between its demands and the demands 
of the job he has been doing, is not 
proving the difficult task many em- 
ployers had feared it would be. Ad- 
vices received from a large number 
of the mutual fire insurance and cas- 
ualty insurance companies indicate 
that a rather high percentage of for- 
mer employees who are discharged 








from the armed services — around 
60%—are returning to their former 
work. 


A difficulty seems to be that many 
of the more valuable employees, in 
the sense of those who had had con- 
siderable experience and were not 
‘asy to replace, have not yet been dis- 
charged. On the whole they consti- 
tuted an older group, were taken into 
service later than the younger and less 
experienced employees, and in conse- 
quence are being held longer. 


Men who were in sales work are 
reported as being among the most 
anxious to get back into harness. 


Many of the larger companies, 
which experienced the largest numer- 
ical losses in personnel during the war 
years, have worked out refresher 
courses and retraining programs to 
fit their returning workers back into 
the company organizations, and with- 
out exception express satisfaction at 
the results which are being achieved. 


THE FIGHT TO FINANCE 


_ who have hoped to in- 
crease their automobile insurance 
production through participation in 
the so-called bank-agent plan—under 
which the new car buyer secures his 
insurance coverage through an insur- 
ance agent rather than through the 
automobile dealer, and finances his 
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purchase directly with a local bank 
rather than with an automobile finance 
company—have been aware all along 
that automobile finance interests in- 
tend to discourage any such develop- 
ment. They may be interested, there- 
fore, in some of the comments made 
recently by Owen L. Coon, board 
chairman of the General Finance Cor- 
poration, to an audience which includ- 
ed many bankers. 


He contended that banks are fol- 
lowing a destructive policy in attempt- 
ing to break into the automobile fi- 
nance field; he pointed out that the 
business has been built by the finance 
company, the factory, and the dealer, 
and that they do not intend to lose it. 


Finance companies will meet rates 
charged by banks, he warned, no mat- 
ter what they are, and they will show 
a profit while the banks are losing 
money in learning by experience what 
their real costs are in handling finance 
business. A volume of finance busi- 
ness at reasonable cost can be obtained 
only through automobile dealers, and 
since banks are largely barred from 
this approach they will be required to 
follow the more expensive course of 
going directly to the public. He gave 
it as his opinion that, to operate profit- 
ably in this way, the banks would 
need the revenue obtained from com- 
missions on insurance. With automo- 
bile dealers alert to the possibility of 
losing finance business they will be- 
gin to re-assert their control over the 
placing of the business to an increas- 
ing degree, 


EMERGING TAX PATTERN 


ATEST to be handed down in the 
series of opinions upholding the 
right of a state to collect premium 
taxes from out-of-state insurance car- 
riers—despite the holding of the Su- 
preme Court of the United States that 
insurance is commerce—is that in the 
case of the State of Indiana vs. The 
Prudential Insurance Company of 
America. In reversing the judgment 
of a lower court, with instructions to 
sustain the motion for a new trial and 
to enter judgment for the defendant 
upon the stipulated facts, the Supreme 
Court of Indiana held against the 
Prudential’s contention that the prem- 
ium tax authorized by Indiana sta- 
tute violates both the commerce clause 
of the Constitution of the United 
States and the equal protection clause 
of its fourteenth amendment. 
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Under Indiana law out-of-state in- 
surance carriers pay a tax of 3% on 
gross premiums (after certain deduc- 
tions); Indiana carriers pay only a 
1% gross income tax and a capital 
stock tax, which out-of-state com- 
panies are not required to pay. 


The Indiana opinion quoted ex- 
cerpts from the opinions in a number 
of cases decided by the Supreme 
Court of the United States. From 
the opinion in the Southeastern Un- 
derwriters Association case it drew 
the following: 


“Tt is settled that, for Constitutional 
purposes, certain activities of the same 
business may be intrastate and therefore 
subject to state control, while other 
activities of the same business may be 
interstate and therefore subject to Feder- 
al regulation. And there is a wide range 
of business and other activities which, 
though subject to Federal regulation, are 
so intimately related to the local welfare 
that, in the absence of Congressional ac- 
tion, they may be regulated or taxed by 
the states. In marking out these activi- 
ties the primary test applied by the Court 
is not the mechanical one of whether the 
particular activity affected by the state 
regulation is part of interstate commerce, 
but rather whether in each case, the com- 
peting demands of the state and national 
interests involved can be accommodated. 
And the fact that particular phases of an 
interstate business or activity have long 
been regulated or taxed by states has 
been recognized as a strong reason why, 
in the continued absence of conflicting 
Congressional action. the state regulatory 
and tax laws should be declared valid.” 


From the case of Polish National 
Alliance vs. National Labor Relations 
soard there was quoted: 


“Constitutional questions that look 
alike often are altogether different and 
call for different answers because they 
bring into play different provisions of the 
Constitution or different exertions of 
power under it. Thus, Federal regula- 
tion does not preclude state taxation, and 
state taxation does not preclude Federal 
regulation.” 


When the Supreme Court of the 
United States handed down its opin- 
ion in the Southeastern Underwriters 
Association case—holding insurance 
to be commerce, and upsetting there- 
by the state regulatory framework 
which had been developed over three- 
quarters of a century—there was a 
very considerable clamor in certain 
quarters for haste and more haste in 
revising the laws of the several states 
relating to taxation of insurance com- 
panies. In view of the pattern being 
laid down in successive and virtually 
uniform decisions in the higher state 
courts on this question it is indicated 
that there was not quite the necessity 
for haste that was agitated. Could it 
be that the proponents of hasty action 
had in mind some result less obvious 
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than mere clarification of the tax pic- 
ture? 


PREMIUM REPORT, 1945 


REAKING into print at this 

early date with estimates upon 
such matters as premium volume and 
loss experience for the year of 1945 
is manifestly unfair to the legions of 
toiling insurance statisticians, who 
must keep slugging away at their me- 
ticulous calculations for some time 
yet before being able to come to the 
surface with accurate figures. But 
even at the risk of robbing their work 
of much of its zest by revealing the 
approximate answers in advance, it 
is felt that enough other readers will 
be interested in the following indica- 
tions to make their publication worth 
while. 


Upon the basis of a survey of its 
membership conducted by the Amer- 
ican Mutual Alliance, and bearing in 
mind the relationships which have ex- 
isted in previous years between the 
writings of Alliance companies and 
those of mutual fire and casualty in- 
surance as a whole: 


Net premium volume of the 193 
mutual casualty insurance carriers of 
the United States was about $3060,- 
000,000 in 1945, an increase of ap- 
proximately 1% over the $356,270,- 
492 total of 1944, and an all-time 
high. As had been expected, there 
was a probable decrease of some 4% 
in workmen's compensation premiums 
but this was more than made up by 
an increase of about 12% in automo- 
bile premiums, and by gains in the 
various other casualty lines. 


Net premium volume of the 2,372 
mutual fire insurance carriers of the 
United States was about $255,000,000 
in 1945, an increase of approximately 
10% over the $231,948,364 total of 
1944, and an all-time high. Fire in- 
surance premiums were up about 
10%, automobile premiums up about 
13%, and inland marine premiums up 
something less than 20%. 


There seemed no marked general 
increase in workmen’s compensation 
loss ratios, but in the automobile field 
both fire insurance and casualty insur- 
ance executives were in agreement 
that losses are on the rise. There is 
agreement throughout the business 
that fire losses are higher than they 
should be, but there seemed no mark- 
ed general increase in fire loss ratios 
over the year of 1944. 




















6—January, 1946 


JouRNAL oF AMERICAN INSURANCE 


Some Developments in the Field 
of Casualty Insurance in 1945 


Casualty Interests Ranged from Policy Word- 
ings to Prisoner of War Injuries During Past Year 


By JOHN S. HAMILTON, Jr.* 


HE casualty insurance business, 

in addition to its vital interest 

in recent major developments 
affecting all forms of insurance, has 
seen a number of interesting develop- 
ments of primary concern to casualty 
insurance. 

The developments in connection 
with the decision of the United States 
Supreme Court in United States vs. 
South-Eastern Underwriters Associa- 
tion, have had first call on the time 
and thoughts of those in the casualty 
business as of those in other branches 
of insurance. The first of these prob 
lems to be given detailed considera- 
tion was that of regulation of rates 
and rules. Following a number of 
meetings, separately and jointly, the 
Association of Casualty and Surety 
Executives, representing stock com- 
panies, and the National Association 
of Mutual Casualty Companies, rep- 
resenting mutual casualty companies, 
made public the text of their agreed 
casualty and surety rating bill, urging 
that it be followed as closely as pos- 
sible in any state proposing to enact 
casualty rate regulatory laws. The 
bill was prepared to provide a sound 
and effective means of regulating 
rates for all forms of casualty insur- 
ance, including fidelity and surety 
bonds, in the public interest and in the 
interest of permitting the continua- 
tion of the cooperative rate-making 
which is necessary to provide a broad 
and reliable basis for rate-making. 
The provisions of this bill apply 
equally to companies operating inde- 
pendently and to companies operating 
in groups through rating organiza- 
tions, and those who participated in 
its preparation believe that it strikes 
the necessary balance between rigidity 
and flexibility in rate-making. 

However, some of the independent 
carriers urged that rate regulation is 
necessary only for the companies op- 
erating cooperatively and that inde- 
pendent companies making and filing 
their own rates should be exempt 
from any requirements of filing and 
approval. This suggestion, another 
suggestion that independent compan- 
ies should be subject to different 
standards of approval, and a still fur- 


*Address before Section on Insurance Law of 
American Bar Association 


ther suggestion that independent com- 
panies should be guaranteed the right 
to use different classifications, rules 
and rates were considered by the 
Committees which prepared the bill. 
All of them were rejected by the com- 
mittees as being in their opinion un- 
desirable from the standpoint of the 
public, the supervisory authorities and 
the insurance business. 

New casualty rate regulatory laws 
were enacted in ten states in 1945, 
seven of the new laws varying only 
in minor details from the casualty 
and surety rating bill proposed by the 
two Associations above mentioned. 
The other three followed somewhat 
similar principles. 

Other drafts of casualty rating pro- 
visions have appeared from time to 
time and it may be expected confi- 
dently that this subject will be of 
major importance at the 1946 and 
1947 legislative sessions. One indi- 
cation of this is the fact that at least 
fifteen states have interim commis- 
sions engaged in the study of laws 
regulating insurance carriers, most of 
them primarily concerned with rate 
regulatory laws and tax matters. 

The insurance bar, it is evident, 
must undertake new functions in ad- 
vising individual companies, insureds, 
rating organizations and buyers’ or- 
ganizations with respect to the pur- 
pose of the Federal laws and state 
rate regulatory laws, with respect to 
action necessary to’ meet their re- 
quirements, and with respect to such 
existing activities as may be prohib- 
ited by the anti-trust acts. Not the 
least of the new duties of insurance 
attorneys will be advising state su- 
pervisory authorities with respect to 
the application of existing regulatory 
statutes and such new regulatory laws 
as may result from the studies still 
being conducted. 

A rather surprising development 
has been the small but sturdy growth 
of legislative recognition of multiple 
line underwriting. The restrictions 
on underwriting powers of insurance 
companies have been discussed earn- 
estly at various times during the past 
thirty years. Usually no proposals 
for change were forthcoming. How- 
ever, in October, 1943, the then Pres- 
ident of the National Association of 
Insurance Commissioners, Insurance 


Commissioner C. F. J. Harrington of 
Massachusetts, announced the ap- 
pointment of a Multiple Line Under- 
writing Committee of eight execu- 
tives of insurance carriers, producers 
and buyers charged with the prepara- 
tion of a specific program for con- 
sideration by the Laws and Legisla- 
tion Committee of the N.A.I.C. After 
extensive meetings and hearings to 
which all interested groups were in- 
vited, that Committee presented, in 
June, 1944, a report with five specific 
recommendations. 


It will be recalled that the decision 
in the S.E.U.A. case was announced 
at about the same time as the report 
of the Multiple Line Underwriting 
Committee. The very great impor- 
tance of the decision, threatening the 
possible destruction of many tradi- 
tional and necessary practices in the 
insurance business and requiring the 
major attention of the business, might 
have been expected to blanket the 
multiple line discussion and eliminate 
it for some years. It is a tribute to 
the members of the Multiple Line 
Underwriting Committee that their 
report was favorably received by the 
National Association of Insurance 
Commissioners and that several states 
have broadened the underwriting 
powers of insurance companies with- 
in the past year. 

The five recommendations stated 
specifically were: 

1. To permit domestic fire, marine, 

casualty or surety companies to 

write any and all kinds of insurance 
or reinsurance, other than life, on 
risks outside the United States. 

2. To permit all such companies to 
accept any and all kinds of reinsur- 
ance, other than life insurance. 

3. To permit any fire or marine com- 
pany or any casualty or surety com- 
pany licensed to write liability in- 
surance to write full coverage auto- 
mobile insurance. 

4. To permit any such company to 
write full coverage insurance 
against aircraft hazards. 

5. To permit any such company to 
write personal property floater pol- 
icies. 

In addition, the Multiple Line Un- 
derwriting Committee suggested that 
an attempt be made to standardize the 
definitions of the various kinds of in- 
surance, and that regulations and fil- 
ing requirements be critically re- 
viewed, so that those which are no 
longer useful could be eliminated. 
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The arguments in favor of each of 
these proposals are well known and 
the proposals are gaining broader ac- 
ceptance. Two of the major groups 
of insurance carriers which were or- 
iginally vehemently opposed to any 
extension of multiple line underwrit- 
ing have changed their views to the 
extent of not taking a position in fa- 
vor of or against the extension of 
these principles. It is not believed 
that there is at present any strong op- 
position to the expansion of multiple 
line underwriting if 
gradually and in an orderly fashion, 
permitting both the fire companies 
and the casualty companies to become 
acquainted with the problems in- 
volved in each other’s businesses. 
Laws increasing the underwriting 
powers of both fire and casualty com- 
panies were adopted in several states 
during the 1945 legislative sessions. 


One of.the initial arguments in fa- 
vor of multiple line underwriting was 
that its ultimate development would 
permit the offering of a comprehen- 
sive policy covering all possible insur- 
able losses of an individual or busi- 
ness. It must be recognized that this 
argument will gain persuasiveness in 
future years, but that at the present 
time insurance carriers have many 
problems to solve and much ground 
to cover before it will be possible to 
offer such a policy. The remarkable 
growth of comprehensive insurance 
in the automobile and general liabil- 
ity fields has been noted frequently 
and the use of a comprehensive policy 
combining automobile and general li- 
ability hazards has become more com- 
mon. However, there has been little 
more than a scratching of the surface 
in combining liability coverages with 
other casualty coverages, except in 
the combination residence policies or 
householders’ comprehensive policies 
offered to individual insureds and it 
may be suggested that more attention 
should be devoted to the correlation 
of the provisions of liability, bur- 


- glary, glass, workmen’s compensation, 


boiler and machinery and other casu- 
alty policy forms before attempting 
further combinations of coverages, 
and before seeking to establish fire- 
casualty combinations. 


case of considerable importance 

to all casualty insurance com- 
panies, although it arose out of an 
automobile accident, was decided on 
May 18, 1945, in the United States 
District Court for the Southern Dis- 
trict of California. This is the case 
of United States of America vs. 
Standard Oil Company of California 
and Ira Boone, 60 F. Supp. 807 


it progresses 
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(1945). The brief, but comprehen- 
sive, opinion by Judge Yankwich 
holds in favor of the United States 
on a claim for the expenses of hos- 
pitalization and wages paid to a sol- 
dier who was injured by the negli- 
gence of Boone, who was driving a 
truck owned by the Standard Oil 
Company. The soldier was hospital- 
ized for twenty-nine days. A stipu- 
lation was filed agreeing that $123.25 
was a fair and reasonable value of 
the hospital care necessarily required 
for the soldier as a result of the in- 
juries suffered and, while the stipula- 
tion did not concede the necessity for 
the hospitalization, the court pointed 
out that this necessity flowed from 
the obligation of the Government to 
care for persons in the military serv- 
ice. This obligation arises under 
Congressional enactments and also 
under Army Regulations. It is as- 
sumed that the cost of hospitalization 
was based on the rate of $4.25 per 
day, fixed by the Federal Board of 
Hospitalization as the actual average 
patient-day cost of operating Federal 
hospitals at the time the accident oc- 
curred. The amount claimed also in- 
cluded $69.31 as wages paid to the 
soldier during his incapacity and, al- 
though there was no stipulation or 
proof of the reasonableness of the 
amount so paid, the court assumed 
that the wages decreed by Congress 
are reasonable. 


The first and most important ques- 
tion for decision by the court was 
whether the Government of the 
United States has the right to sue for 
hospitalization and wages paid to a 
soldier while he is incapacitated due 
to the tortious act of another. This 
question had never before arisen in 
the courts of thee United States, al 
though there are state court decisions 
dealing with the status of individuals 
serving in state militia. Those cases 
concerned the claims of such injured 
persons under state workmen's com- 
pensation acts and courts have held 
both ways. 


Judge Yankwich refers to the 
theory of workmen’s compensation 
laws and to the effect of a narrow or 
broad approach by the court in in- 
terpreting such a law. Without re- 
jecting the strict theory of master 
and servant which the Government 
asserted in the case, the Judge stated 
that the question could be determined 
without adopting such theory. The 
trend to broaden the interpretation 
of the master-servant relation, par- 
ticularly in cases dealing with the 
harm which third persons may do to 
that relation, is mentioned. The com- 
mon law right of the master to re- 
cover for loss of services of his serv- 
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ant, the parent with respect to the 
child and the husband with respect to 
the wife are cited. The opinion also 
mentions specifically the rule that 
these rights of recovery are complete- 
ly self-contained and independent of 
the right of the injured person to. re- 
cover for the same injuries. 


Either enlistment on a voluntary 
basis or selection under the Selective 
Service Act creates a status, because, 
despite the voluntary origination of 
the contract in the former case, the 
person cannot voluntarily withdraw 
from the army during his period of 
enlistment and his period of enlist- 
ment is subject to extension. The re- 
lation and the obligations of the Gov- 
erment to the soldier are largely leg- 
islative, although Congress has _al- 
lowed the armed services to establish 
some of the obligations pursuant to 
Congressional policy defined in leg- 
islation. 


Judge Yankwich states that whether 
this special relation is called status. 
as in the older cases, or by some other 
name, it is clear that the soldier and 
the Government have certain rights 
and obligations which arise from the 
relation and that the third party who 
interferes with the relation tortiously 
to the detriment of the Government is 
responsible for whatever mischief he 
may cause. Obviously, he should not 
be permitted to avoid this responsibil- 
ity by claiming that the relation with 
which. he has interfered is one for 
which the common law had no name 
The modern trend to protect individ- 
uals and classifications from outside 
tortious or non-tortious interference. 
requires the recognition of such a 
claim as is asserted in this case. 


The application of other terms to 
this relation is considered and Judge 
Yankwich applies to the relation the 
lrench word “institution”, which is 
used to characterize or describe cer- 
tain social solidarities. Under this 
concept, after the “Government and 
soldier institution is created, the Gov- 
ernment assumes a power over the ac- 
tions of the other party to the rela- 
tion which is greater than that usu- 
ally found. 


[t is also pointed out that there is 
a greater logic than the logic of con- 
cept—the logic of life and reality— 
and that the court must sustain the 
(Government’s right to institute the 
action. 


In this case it was almost beyond 
dispute that the truck driver was neg- 
ligent and that the employer was lia- 
ble for such negligence. It was con- 
cluded that there was no contributory 
negligence under the facts of the case. 
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A further contention of the defend- 
ants was that the release given to 
them by the soldier, for the sum of 
$300, precluded recovery by the Gov- 
ernment. Although a single claim 
for personal injuries cannot be split 
and a release operates as a satisfac- 
tion of whatever claims could have 
been asserted, the limitations apply 
only to the claims which the person 
executing the release had. These lim- 
itations cannot apply to another claim 
held by another person because of his 
relationship to the person executing 
the release, even though both claims 
arise from the same accident. The 
soldier had incurred no loss through 
hospitalization or loss of wages and, 
therefore, the settlement accepted by 
him must have been limited to com- 
pensation for his pain and suffering. 
Therefore, judgment for the amount 
claimed was in favor of the Govern- 
ment. 

The Government’s right to recover 
in such cases, as well as in cases in- 
volving damage to Government- 
owned property, had been discussed 
frequently by counsel for casualty in- 
surance carriers and was discussed a 
year ago by Colonel Ralph G. Boyd 
and Captain Robert B. Harbison at 
the Automobile Insurance Law Round 
Table. Some companies had agreed 
that the Government had a good cause 
of action and were acting in accord- 
ance therewith when claims were pre- 


‘ sented against their insureds. Other 


companies had felt that the Govern- 
ment did not have such a right of re- 
covery and were denying liability in 
such cases. 

It is believed that the holdings in 
the Boone case support the Govern- 
ment’s right of recovery and the state- 
ments made by Colonel Boyd and 
Captain Harbison in their papers. Al- 
though it was not mentioned in the 
case, it should be recalled again that 
the Judge Advocate General has ruled 
that the War Department will not 
make claim for pension or other dis- 
ability benefits granted to military 
personnel or their dependents as these 
are gratuitous payments. The fact, 
covered by the opinion in the Boone 
case, that the rights of recovery of 
the Government and the injured sol- 
dier are separate and distinct is also 
to be kept in mind in claim settle- 
ments. 


NOTHER wartime problem in 
casualty insurance has been that 

of prisoners of war, alien laborers 
and conscientious objectors furnished 
by the Federal Government to per- 
form labor for private employers. 
The Geneva Convention provides that 
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prisoners of war retain their full civil 
status but it is generally believed that 
a prisoner of war, while in that status 
during wartime, may not prosecute 
an action for damages for personal 
injury or property damage in any 
court. 

The Government makes a contract 
with an employer for the use of pris- 
oners of war. The Government is 
paid the prevailing wage in effect for 
free labor on the same type of work 
in the same locality, while the Gov- 
ernment pays the prisoner according 
to his camp record and the scale of 
wages set forth in the Geneva Con- 
vention. 

The War Department’s order of 
August 21, 1943, provided for com- 
pensation to be paid to war prisoners 
injured in the course of their duties 
and stated that prisoners of war en- 
gaged in labor for pay would be con- 
sidered employees of the United 
States for the purpose of disability 
compensation. It was thought that 
because prisoners of war were to be 
returned to the countries which they 
served at the time of their capture as 
soon as the war was terminated, and 
because legal actions by enemy aliens 
probably would be suspended by the 
courts during the war, there was little 
likelihood that legal actions would be 
instituted by prisoners. While the 
War Department did not establish a 
definite policy in the early days of the 
use of prisoners of war, it was un- 
derstood that the Government would 
not seek reimbursement for disability 
compensation paid to prisoners of war 
for injuries sustained while doing 
work for pay. 

Consequently, workmen’s compen- 
sation carriers excluded amounts paid 
to the Government for prisoner of 
war labor in the computation of pre- 
mium on workmen’s compensation 
policies and general liability carriers 
included such amounts with respect 
to insureds under M. & C. payroll 
policies. The latter inclusion was for 
the purpose of recognizing the in- 
creased hazard to members of the 
public, and the amounts paid to the 
Government for prisoner of war 
labor were, for this purpose only, 
deemed analagous to payroll expen- 
ditures. However, at the same time, 
liability policies covering premises or 
operations in connection with which 
prisoners of war were engaged were 
generally endorsed to exclude cover- 
age for injury to or death of such 
prisoners, with provisions for afford- 
ing such coverage at an additional 
premium based on the payment made 
to the Government for the labor mul- 
tiplied by a percentage of the work- 

men’s compensation rate which would 


have been applicable to free employ- 
ment of the same type. 


That this general exclusion appli- 
cable to injuries to prisoners of war 
was a sound precaution was illus- 
trated by later action indicating that 
the War Department had determined 
to make claims for damages in cases 
of negligent injury to the prisoners. 
These claims include medical expense 
and hospitalization, less the amount 
paid to the prisoner by the Govern- 
ment for working, plus the amount 
paid to the prisoner under the estab- 
lished procedure regardless of his 
work, plus burial expenses in event 
of death. The War Department ruled 
that such claims should be processed 
under Army Regulation 25-20 and 
AR-25-200. Some claims have been 
made on this basis by the Govern- 
ment. 

It was generally believed that in- 
juries suffered by alien laborers im- 
ported by the War Food Administra- 
tion or other agencies and by consci- 
entious objectors assigned to private 
work by the U. S. Army should be 
covered under workmen’s compensa- 
tion and employers’ liability insurance 
policies. However, in order to avoid 
possible misunderstanding, most car- 
riers amended their general liability 
policies which covered premises or 
operations in connection with which 
alien laborers or conscientious ob- 
jectors were to be employed, to ex- 
clude coverage for injuries to them. 

Expansions of coverages or pro- 
posed expansions of coverages in sev- 
eral lines of casualty insurance have 
brought new problems to the under- 
writers and to attorneys. The in- 
creasing popularity of medical pay- 
ments coverage and the gradual ex- 
tension of that coverage, not only for 
automobile liability but also for gen- 
eral liability, the controversy regard- 
ing “accident” and “occurrence” in 
liability policies, the mysterious dis- 
appearance provision in the Residence 


and Outside Theft policy are three’ 


instances. Even the field of boiler 
and machinery insurance, which in- 
volves little litigation and few claims, 
continued to be somewhat upset, for 
following the conclusion of the rate 
and coverage wars which lasted for 
many months, one of the major com- 
panies in this field introduced an en- 
tirely new repair and replacement 
coverage, enabling its policyholders 
to insure against the effects of depre- 
ciation. While the validity of such a 
coverage has been contested in at 
least one state, it should be noted that 
the Insurance Law of New York spe- 
cifically provides for certain forms of 
property depreciation insurance (al- 
though not in connection with boilers 
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and machinery) and such coverage 
may be written in some other states. 

The new Residence and Outside 
Theft policy introduced by the mem- 
ber companies of the National Bu- 
reau of Casualty and Surety Under- 
writers and the Mutual Casualty In- 
surance Rating Bureau in April, 1943, 
incorporated a number of advances in 
coverage and one provision which has 
became a source of great controversy 
and some confusion. Following the 
definition of the word “theft” to in- 
clude larceny, burglary and robbery, 
the following sentence is added: 

“Mysterious disappearance of any 
insured property shall be presumed to 
be due to theft.” 

Many attempts have beer made to 
define “mysterious disappearance” 
and to explain this provision, but 
none of these attempts has been uni- 
versally acceptable. The most liberal 
interpretation has, of course, been the 
most attractive and it would appear 
that such an interpretation would be 
forced on all carriers unless some 
change is made in the provision or 
one of the higher courts speaks on 
the provision in an authoritative voice. 

It is believed that insufficient at- 
tention has been given to two words 
in this sentence and that it may be 
too late to attempt to give them full 
effect. The disappearance must be 
“mysterious” if there is to be cov- 
erage. In a great many cases the 
article is simply lost, with no mys- 
tery surrounding the disappearance. 
The loose stone falls out of the ring 
or the loose ring comes off the finger 
of the insured who is spending a day 
at the beach, but, despite the lack of 
mystery in such disappearance, many 
claims have been made and it is be- 
lieved that some have been paid. Such 
an interpretation results in the alter- 
ation of this coverage into carelessness 
insurance. The other key word is 
“presumed” and it has been inter- 
preted apparently as if it were “con- 
clusively presumed.” While this was 
not intended originally, it was feared 
that such an interpretation would re- 
sult and this interpretation seems to 
have been accepted generally in the 
two and a half years this policy has 
been on the market. Perhaps by the 
time this paper is published, some 
provision with a more ascertainable 
meaning will have been developed to 
replace this provision in the Resi- 
dence and Outside Theft policy. 


HEN the National Bureau of 
Casualty and Surety Under- 
writers and the American Mutual Al- 
liance originally prepared the stand- 
ard provisions for automobile liabil- 
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ity policies in 1935, the words “caused 
by accident” were used in the defini- 
tions of coverage and those words 
were used by almost all other com- 
panies in all forms of liability policies 
for many years. Until the first re- 
vision of the Comprehensive Per- 
sonal Liability form in June, 1944, 
those words were used in all standard 
provisions liability policies. 

This phrase was used originally 
and has been used since 1935 for 
three purposes : 

1. To indicate that the injuries to be 

covered by the liability policy must 
be caused by sudden, unexpected 
events which are identifiable in time 
and place. 
To indicate that liability policies 
do not afford insurance with respect 
to intentionally - caused h,arm, 
whether caused by a provable de- 
sign to cause harm or by acts or 
omissions committed or permitted 
knowing that harm would result 
therefrom. 


to 


3. To permit the use of the word “ac- 
cident” in the policy provisions, 
particularly those relating to no- 
tice, limits of liability and policy 
period, without loss of consistency. 

3efore that time, policies had used 

various qualifying terms, but the 
adoption of “caused by accident” was 
not made with any intention to ac- 
complish anything more than the three 
purposes just mentioned. The words 
“accidentally sustained’’ were con- 
sidered at that time but were rejected 
because certain cases had held that 
these words apply to the person in- 
jured rather than to the insured. It 
was felt that policies on such a basis 
might be interpreted to cover all as- 
sault cases and other cases involving 
harm intentionally caused by the in- 
sured. 

The words “accidentally caused” 
were also considered and rejected be- 
cause of the desire to have the cov- 
erage apply to events which are defi- 
nite in time and place. Although 
there has been some belief that 
“caused by accident” and “accident- 
ally caused” are synonymous in mean- 
ing, it was definitely believed that the 
two terms were not synonymous in 
meaning. The following analysis, 
from the opinion in Victory Sparkler 
and Specialty Company vs. Francks, 
147 Md. 368, 128 Atl. 635 (1925), 
refers to the difference between “in- 
jury by accident” and “accidental in- 
juries”, but it is believed that the 
differences therein referred to are 
substantially the same: 

“The difference (between ‘injury by 
accident’ and ‘accidental injuries’) is 
important, as it marks the divergence 
between the thing or the event (i.e., 
accident) and a quality or a condition 
(i.e., accidental) of that thing or event. 
As the substantive carries the idea of 
something happening unexpectedly at 
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a time and place, the term ‘accident’ 
or ‘injury by accident’ has been con- 
sistently construed by the courts to 
embrace two different notions. The 
first is that of unexpectedness, and the 
second that of an injury sustained on 
some definite occasion, whose date can 
be fixed with reasonable certainty. The 
adjective ‘accidental’ is not a technical 
term but a common one, whose pop- 
ular usage would not necessarily mean 
that the words ‘accidental injuries’ in- 
dicated the existence of an accident, 
but rather the idea that the injury was 
either unintended or unexpected. .. . 
In the term ‘accidental injuries,’ the 
substantive ‘injuries’ expresses the no- 
tion of the thing or event, i.e., the 
wrong or damage done to the person; 
while ‘accidental’ qualifies and de- 
cribes the noun by ascribing to ‘in- 
juries’ a quality or condition of hap- 
pening or coming by chance or with- 
out design, taking place unexpectedly 
or unintentionally.” 

There has also been some view, al- 
though it has practically disappeared, 
that the phrase “caused by accident” 
has the effect of denying liability in 
any case where the insured pursued 
any course of action intentionally. 
The decision of the New York Court 
of Appeals in Messersmith vs. Amer- 
ican Fidelity Company, 232 N. Y. 
161, 133 N. E. 432 (1919), should 
have prevented any formation of such 
a fear. 

However, it had come to be recog- 
nized in liability insurance that the 
use of ‘caused by accident” made 
doubtful the coverage of injuries re- 
sulting from exposure to harmful 
conditions over a period of time. Most 
companies were interpreting their 
policies to cover the more obvious 
cases of this nature, but there were 
many cases with respect to which 
questions still existed. The definition 
of “accident” has generally contem- 
plated an event taking place upon the 
instant, rather than something which 
continues, progresses or develops. In- 
juries resulting from continued ex- 
posure to dust, smoke, fumes, heat, 
cold, or gases, or from continued use 
of a particular prodtict did not fall 
within the original intent of cover- 
age of liability policies. To indicate 
that such injuries, if not intentionally 
caused, are covered by liability pol- 
icies may not require a departure 
from “caused by accident” but it has 
certainly indicated the advisability of 
considering such a departure. 

Such departures began some time 
ago when certain companies printed 
policies in which they merely substi- 
tuted the word “occurrence” for the 
word “accident.” Other companies 
endorsed their policies in that manner 
on request of their insureds, usually 
for an additional premium. There 
have been many widely differing 
views as to the desirability of general 
departure from “caused by accident” 
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and as to the effects of doing so in 
various ways. 

The use of the word “occurrence” 
alone may be carried out in such man- 
ner as to provide a policy no differ- 
ent from the “caused by accident” 
policy. On the other hand, it may 
result in a policy so broad as to cover 
harm intentionally caused. In a few 
states, of which Massachusetts is one, 
the courts have held that insurance 
carriers are not liable on non-compul- 
sory liability insurance policies where 
the insured intentionally harms an- 
other. However, other courts have 
held insurance carriers liable on pol- 
icies issued to insureds who inten- 
tionally harmed others and it might 
be expected that such an interpreta- 
tion would be accepted by additional 
courts unless policies are reasonably 
clear that such coverage is not in- 
tended. 


It is evident that any replacement 
of “cansed by accident” should pro- 
vide an equally reliable guide for lim- 
its of liability and for applying the 
policy period provisions to the claim 
asserted. 


It is believed that insureds do not 
expect their liability insurance poli- 
cies to protect them from liability for 
harm done intentionally. Probably 
liability insurance policies should not 
cover injuries which result from acts 
committed or omissions permitted 
with the definite knowledge that harm 
would result. Consideration of the 
effect of this “quasi-intent” must be 
related also to the fact that no one has 
for many years questioned the cov- 
erage of an automobile liability policy 
on the ground that the insured knew 
or certainly should have known that 
injury would result from his speed- 
ing, his failure to stop at a red light 
or his failure to have his vehicle re- 
paired when the brakes and lights 
wore out. However, in the field of 
general liability insurance, the possi- 
ble consequences of such carelessness 
or recklessness are somewhat less ob- 
vious at times, the results may be 
visited on a much larger number of 
innocent persons and are nearly al- 
ways more serious, especially with re- 
spect to property damage, and there 
is a greater probability that an act 
from which little harm was expected 
might result in injuries of much 
greater proportions. 

Therefore, the problem for consid- 
eration has been to extend the cover- 
age of liability insurance policies to 
the exposure cases, and to such other 
cases as should reasonably be the sub- 
ject of insurance, while concurrently 
affording guides for the application 
of limits of liability and policy period 
and giving the companies some pro- 
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tection in avoiding coverage of inten- 
tional harm, because most companies 
have considerable reluctance to rely 
on public policy for the latter pro- 
tection. 

The first revision of the standard 
provisions for the Comprehensive 
Personal Liability policy, effective 
June 1, 1944, attempted to meet this 
by eliminating “caused by accident” 
in the definition of coverage for lia- 
bility insurance, making the policy ap- 
ply to occurrences during the policy 
period, basing the limits on an “each 
occurrence” basis, and defining ‘‘oc- 
currence” as follows: 

“Occurrence” means an accident, or 

a continuous or repeated exposure to 
conditions, which results in injury dur- 
ing the policy period, provided the in- 
jury is accidentally caused. All dam- 
age arising out of such exposure to 
substantially the same general condi- 
tions shall be considered as arising out 
of one occurrrence. 

This provision was damned from 
the start because of its use of “acci- 
dent” and “accidentally caused” and 
there was a considerable expression 
of sentiment that no actual change 
had been made in the policy or in the 
coverage despite the explanations to 
the contrary. It must be recognized 
that in a personal liability policy, cov- 
ering only personal activities and res- 
idence premises with minor business 
pursuits, any such change would have 
little effect on the coverage as the 
hazards of intentional injury and 
quasi-intentional injury (by permit- 
ting continuous exposure to harmful 
conditions) are so uncommon as to 
be almost non-existent. 


It should be noted also that in that 
policy the medical payments coverage 
was kept on a “caused by accident” 
basis as this coverage does not rest 
on legal obligations and it was feared, 
and I believe still is feared, that such 
an extension with respect to medical 
payments coverage would result in a 
multitude of claims which should not 
be insured under this form of cov- 
erage. 


This subject has continued to re- 
ceive earnest consideration by attor- 
neys and underwriters, both in the in- 
surance companies which belong to 
the Associations preparing the stand- 
ard provisions and in insurance com- 
panies which are preparing their 
forms independently. It may be that 
a completely new approach can be 
developed for some or all of the 
forms of liability insurance. It is 
not apparent at the presént why there 
should be any departure from “caused 
by accident” on automobile liability 
insurance policies, but undoubtedly 
any new statement of coverage that 
is developed for general liability pol- 


icies will be adapted eventually to all 
forms of liability insurance. 

The increasing popularity of med- 
ical payments coverage in connection 
with automobile liability insurance 
and more recently in connection with 
residence and personal liability insur- 
ance, has been a subject of increas- 
ing general interest. This trend has 
caused one observer to ask “Ts liabil- 
ity insurance turning in a new direc- 
tion” ?* 

For many years all liability policies 
have carried a provision for the pay- 
ment of first aid expenses necessary 
immediately following an accident, 
regardless of liability. It was obvi- 
ous that the insured, with a seriously 
injured person before him after an 
accident, could not be expected to 
consult his attorney and his com- 
pany’s claim adjuster before calling a 
doctor or an ambulance. It was also 
evident that the early rendition of 
medical and surgical aid might result 
in a diminution of the effects of the 
injury and a consequent reduction in 
the damages to be collected should the 
insured be liable. This combination 
of good sense and humanitarianism 
impelled the companies to cover the 
immediate or emergency medical aid 
expenses without requiring the in- 
sured to determine his liability. 


Medical payments insurance was 
first added with respect to automo- 
bile liability policies as an extension 
of the immediate medical aid provi- 
sions. Since that time, it has been 
made available as an adjunct to gen- 
eral liability insurance policies, but 
only in connection with residence 
premises and personal activities. The 
inclusion of medical payments cov- 
erage in the standard provisions for 
the Comprehensive Personal Liabil- 
ity policy has been mentioned and this 
coverage is also included in the stand- 
ard provisions for Schedule Personal 
Liability policies. Most companies 
have made medical payments cover- 
age an integral part of all of their 
personal liability insurance, but there 
has been very little use of the cover- 
age for business risks. 


The underwriters generally desire 
more experimentation and more 
knowledge of the possible effect of 
medical payments coverage before ex- 
tending its use generally. The deter- 
mination of a sound rating basis has 
been given consideration but the diffi- 
culty of such determination has been 
one of the factors influencing cau- 
tion. Although it has been suggested 

(Continued on page 18) 

*Paul H. Williams, Journal of American In- 
surance, Vol. 22, No, 1 (January, page page 8. 
See also an interesting treatment by Hugh Neill 
Johnson, Insurance Law Journal, No. 265 (Feb- 


tuary, 1945) page 67 and No. 266 (March, 1945) 
page 142. 
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Should There Be A Statutory Limitation 
On The Reopening of Claims? 


By HENRY D. SAYER* 


HE question we are to consider, 
“Should There Be a Statutory 
Limitation on the Reopening of 
Claims?” depends to a considerable 
extent for its correct answer upon the 
type of law with which we are con- 
cerned and the existing provisions in 
each law with regard to the closing 
of cases. We may accept, it seems 
to me, that compensation laws are 
beneficial statutes and should be con- 
strued liberally. That is not the uni- 
versal rule, for they have been held 
in some jurisdictions to be statutes 
in derogation of the common law and 
as such are to be construed strictly. 
But certainly the great preponderance 
of judicial opinion holds to the liberal 
theory, and I think quite properly so. 
Liberality partakes largely of. the na- 
ture of generosity, and we want to 
be generous just as we want to be 
fair. The man injured in his daily 
toil in industry expects, and has a 
right to expect, generous treatment 
under the law. 


However neither liberality of ad- 
ministration nor the practice of gen- 
erosity entirely supplants the require- 
ment of liability of an employer for 
compensation to his injured worker, 
nor do they, in any jurisdiction of 
which I know, relieve the injured em- 
ployee or the dependents of a de- 
ceased employee of the obligation of 
making a reasonable and seasonable 
assertion of his rights and of putting 
his employer on notice as to the as- 
sertion of those rights. Most persons 
will agree that the assertion of stale 
claims must be surrounded with safe- 
guards and must be looked upon with 
caution, to say the least. Hence, we 
find well-nigh universally statutes of 
limitation as to the filing of claims. 
Whatever may be said as to the oper- 
ation of a statute of limitations in 
some individual case of peculiar hard- 
ship, all recognize that in the over-all 
picture statutes of limitation are a 
necessity and serve a useful purpose. 


The most common, but not invar- 
iable, statutory period for the filing 
of a claim is one year from the date 
of accident. We may find two year 
limitations or we may find the discre- 
tionary right to extend the time where 
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it is found that the employer or in- 
surance carrier has not been preju- 
diced or where the filing of a claim 
could not be made sooner for some 
good reason. Generally, too, we find 
that statutes of limitation will not 
run against a minor or an incompe- 
tent person for whom no guardian or 
committee has been appointed. The 
payment of compensation for a pre- 
liminary period, without awaiting an 
award, may in some jurisdictions op- 
erate as a waiver of the statutory 
limitation, although that rule is not 
universal. 


A flexible procedure in the matter 
of making claims for compensation 
has always seemed to me just, but 
that should not be pleaded as justifi- 
cation for the relaxation of all re- 
quirements for the prompt assertion 
of the rights of a person claiming 
compensation. If we regard compen- 
sation, as I think we must, as the 
money allowance payable to an in- 
jured worker to tide him over the 
period of disability and to make up, 
to the extent that the law provides, for 
his loss of earnings, then we must re- 
gard compensation as something that 
in the interest of the state, as well as 
in the interest of the individual, must 
be paid promptly in like manner as 
wages. Relief from financial distress 
occasioned by accident through 
prompt payment of compensation can- 
not be accomplished if a claim is not 
made promptly. Many times the em- 
ployer or his insurance carrier does 
not know of the condition for which 
compensation is claimed and proof 
must be forthcoming. The longer the 
delay in asserting a claim, the more 
difficult may become the production 
of the necessary proof, and the em- 
ployer may be deprived of the oppor- 
tunity to make reasonable and effec- 
tive investigation of the circum- 
stances. Witnesses may not be avail- 
able; their memories of exact events 
or statements may, and often do, be- 
come less definite; facts having a 
most important bearing on ‘the med- 
ical aspects of the case may not then 
be known and perhaps cannot be as- 
certained. Thus a statutory limitation 
upon the assertion of an original claim 
has been a recognized necessity from 
the very inception of the compensa- 
tion system. 


sut no such statutory limitation 
has been as generally accepted with 
regard to the reopening of closed 
cases. In many states no statutory 
limitation upon reopening has been 
imposed and the law is silent on the 
point. In some states the problem has 
not been recognized, perhaps because 
of the fact that no specific statutory 
authority is given for any reopening 
after a case has been definitely closed, 
either by agreement of the parties 
within the terms of the law or by a 
closing award based upon medical evi- 
dence of termination of disability. 
Under the laws of some states the re- 
opening of certain cases upon a show- 
ing of continuing disability is not pos- 
sible, because compensation has been 
paid for the full statutory period set 
forth in the law. Any consideration 
of a statutory limitation on reopenings 
depends upon what is understood by 
the closing of a case. Under the law 
of a particular jurisdiction, does the 
closing of a case have specific author- 
ity? Is it closed finally, or is the clos- 
ing final except in certain circum- 
stances? If the latter, what are the 
circumstances that will permit a dis- 
cretionary reopening, and is that dis- 
cretion limited by any time element? 


There is a marked similarity be- 
tween the assertion of an original 
claim and the assertion of a claim for 
a reopening, and there is also dissimil- 
arity. On the original claim the juris- 
dictional facts of employment, acci- 
dent or disease arising out of and in 
the course of the employment, timely 
notice and timely making of claim 
have all been determined or admitted 
by making payments, as well as the 
medical questions’ of casual relation 
and disability. The earnings of the 
injured person and the rate of com- 
pensation have been established. The 
extent of disability may be the only 
open question. With that question 
determined, the case may be closed. 
It may be closed by full payment of 
compensation to the date of termina- 
tion of disability or of the amount 
of the schedule loss or statutory limit, 
or if the extent of disability and prob- 
able earning capacity cannot with 
reasonable certainty be established, it 
may be closed by payment of a lump 
sum to cover all present and future 
compensation, with the approval of 
the proper authority. 
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Does the payment of such a final 
award or lump sum settlement consti- 
tute a final closing of such a case? Or 
may such a case be reopened and the 
claim reinstated upon a showing of 
facts that an error was made in clos- 
ing the case or that there has been a 
change in conditions? If such a case 
may be reopened, when may applica- 
tion for reopening be made and with- 
in what time limitation, if any? 


It has been pointed out above that 
all jurisdictional facts have been 
found upon the original claim. What, 
then, remains to be determined upon 
the reopening? If manifest error in 
closing is shown, then, of course, cor- 
rection is in order. Commonly, how- 
ever, the issues upon the reopening of 
a case are further or continuing dis- 
ability and the relation of that dis- 
ability to the original accident or oc- 
cupational disease. The presentation 
of proof of these allegations is similar 
to the proofs on the original claim, 
but with this difference—the time ele- 
ment is greater and the difficulty of 
proof is likely to increase in geometric 
ratio to the lapse of time. When an 
accident happens and an injury re- 
sults, the injured person receives 
prompt medical care, often is hospit- 
alized. Accurate observations of the 
injury and of any concurrent or co- 
incident conditions or complications 
that arose during treatment are likely 
to be made and recorded. Even then 
difficulty often arises in determining 
whether a specific condition is related 
to the injury or whether the accident 
aggravated, accelerated or activated 
an existing physical condition. Dur- 
ing all this period of treatment the in- 
jured person is under competent ob- 
servation ; he is examined not only by 
his own physician, but also from time 
to time by the medical examiners of 
the employer or insurance carrier, and 
frequently by official impartial exam- 
iners. 


But after a case is closed, the in- 
jured person is no longer under ob- 
servation; he is not required to re- 
port to any medical examiner ; he is 
not subject to interrogation; he is a 
perfectly free agent. His goings and 
comings are matters purely of his own 
concern. Whether he works or not, 
whether he has earnings and how 
much are not matters as to which he 
can be questioned. When he comes, 
therefore, with a claim of present dis- 
ability that he seeks to relate back to 
some antecedent injury, demands a 
reopening and an award of further 
compensation, the evidence is likely 
to be wholly in his own hands without 
adequate opportunity for the other 
party to test the proofs or to rebut 


JouRNAL OF AMERICAN INSURANCE 


them. If the period of time that has 
elapsed since the last payment of com- 
pensation or final award is consider- 
able, it may be impossible to obtain 
accurate information. Might the orig- 
inal disability have been subsequently 
increased by a later accident, which 
may have occurred at work, or at 
home, or even on a public highway, 
for which the original employer may 
in no way have been responsible? Un- 
less the claimant discloses any such 
subsequent occurrence, how shall it 
be known? 


Or yet again, a physical impairment 
may be alleged to have been aggra- 
vated by the original injury and only 
now has become disabling. As an il- 
lustration of that type of case, sup- 
pose a claimant seeking to reopen his 
old compensation case alleges he now 
has disabling heart disease that was 
aggravated or has tuberculosis that 
has become activated to the point that 
it is now wholly disabling. It may be 
contended. that a heart lesion pre- 
existed his accident or that an old dor- 
mant tuberculosis was “lighted up” 
by the accident or occupational dis- 
ease. An examination at the time of 
reopening may disclose a faulty heart 
or an active tuberculosis, but it may 
be utterly impossible to say whether it 
was present in a nondisabling state 
at the time of accident unless compe- 
tent examination and record were 
made within a reasonable time of the 
original occurrence. Without such 
evidence available to the physician, 
even the most expert may be utterly 
unable to give an opinion on the case. 


Still again, what is the effect of ad- 
vancing years on the human economy ? 
Old age is the most common physical 
condition known to us. As we grow 
old, we gather quite inevitably and 
naturally a host of infirmities. “Sen- 
ile changes,” we call them. Age is no 
accident unless it is, as some have 
said, an accident of birth! Senile 
changes occur in any part of the ana- 
omy or in various parts. It may be 
the heart that is first affected, or the 
circulation, or perhaps the lungs. 
Commonly, we find limitation in the 
joints or in the spinal column, fre- 
quently accompanied with pain. 


Let us suppose that a person whose 
compensation case has been closed de- 
velops an arthritic back or arterio- 
sclerosis, so that he becomes wholly 
incapacitated from wage earning. 
Upon an application to reopen his 
case, he alleges that this back or this 
vascular or other condition was 
brought about or was accelerated by 
his accident. By what standard are 
we to judge the truth of his claim? 
Certainly the search for the truth is 


not facilitated to any extent by the 
passing of a period of years. 

If there be no statutory limitation 
upon reopening of closed cases, how 
can a system based upon the employ- 
er’s liability for the injury of his 
worker be sustained? As I view it, 
therefore, some fair statutory limita- 
tion is essential. 

Nor would I have you think I am 
conjuring up some fanciful situation. 
I am speaking of something very real. 
We, in New York, have a situation 
unknown to many of you in your 
states. We have reopenings—many of 
them. For years hearings have been 
held in New York in all cases, and 
none closed without a final and official 
award. But no award is really final 
in the sense that the case may not be 
reopened under any circumstances. 
Our law contains a provision that the 
Board has continuing jurisdiction in 
all cases and may rehear any case and 
make a decision in accordance with 
the facts. 

In the early days, when a case was 
finally closed after hearing all the 
parties, it stayed closed. But as time 
went on and cases began to accumu- 
late in great numbers and the ravages 
of the years among persons who had 
been injured began to be manifest, re- 
opening of old cases came to be a 
matter of not infrequent occurrence. 
Reopenings were even demanded in 
cases closed by approved lump sum 
awards made to cover all past, present 
and future compensation, As time 
went on, these reopenings came to be 
of longer time lapses and still without 
limitation. Eventually, the Legisla- 
ture created a special fund in the cus- 
tody of the State, known as the Fund 
for Reopened Cases, and provided 
that whenever a case was reopened 
and an award of further compensa- 
tiorf made after a lapse of seven years 
from the date of accident and also 
three years from the last payment of 
compensation, then such compensation 
should be paid out of the Reopened 
Case Fund and the employer or in- 
surance carrier originally liable for 
compensation fully released from all 
obligation. This special fund is made 
up by contributions from all insurers 
and _ self-insured employers. Thus 
the liability in any stale claim becomes 
a sort of common or joint charge up- 
on all companies and not upon the in- 
dividual employer or insurance carrier 
originally liable. This fund has now 
grown to have assets and liabilities 
of several million dollars. The fund 
is represented upon any hearing in- 
volving a claim against it by an attor- 
ney who is in the nature of a con- 
servator and the expense of defense is 

(Continued on page 24) } 
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ECENT changes in the legal 

and administrative phases of 

workmen’s compensation have 
carried New York State farther along 
its course of progressive leadership in 
solving social and economic problems. 
One of the first states to adopt work- 
men’s compensation, New York has 
periodically revised its program to 
keep pace with changing industrial 
conditions. 


A large scale administrative reor- 
ganization of workmen’s compensa- 
tion was effected in April, 1945. Since 
1914, many administrative changes 
had been made in an attempt to in- 
crease efficient handling of claims. 
Since 1921, a divided responsibility 
existed between the Division of 
Workmen’s Compensation, which 
dealt with original claims, and the In- 
dustrial Board of the Department of 
Labor, authorized to review appealed 
cases and establish rules of operation. 
To eliminate the disadvantages result- 
ing from this division of work, and 
in an effort to centralize activities, 


both the Division of Workmen’s 
Compensation and the Industrial 
Board were abolished in 1945 and 


their functions transferred to the new- 
ly created Workmen’s Compensation 
Board. 


The present Workmen’s Compen- 
sation Board consists of ten members, 
one of whom is designated as chair- 
man by the Governor. The Board 
determines policy in all workmen’s 
compensation matters in the State, 
formulates rules and regulations, and 
hears appeals from decisions in com- 
pensation cases. The staff of the 
Board, which numbers 800, adminis- 
ters those phases of workmen’s com- 
pensation concerning the examination 
of claims, the determination of awards 
in all cases, the medical examination 
of claimants, and the maintenance of 
records on industrial accidents and 
occupational disease in the State. 


The personnel of the Board are dis- 
tributed among five district offices in 
New York, Albany, Buffalo, Syra- 
cuse, and Rochester, each administer- 
ing workmen’s compensation in its 
designated geographic area. The larg- 


NEW YORK 


est office is located in New York City 
and has a staff of 580 people. For 
the State as a whole, there are 49 ex- 
aminers to check claims for conform- 
ity to law and regulations, and 41 
referees to hear cases and render de- 
cisions. 

The distinctive feature of the New 
York workmen’s compensation pro- 
gram is the “hearing system.’ The 
system in its present form was adopt- 
ed in 1921, after investigation re- 
vealed the abuses rampant under the 
procedures originally instituted by the 
law. New York is still the only state 
providing a complete hearing system, 
and after more than twenty-five years 
experience, is convinced of its value 
in workmen’s compensation. 

Under the hearing system, each 
claimant is guaranteed by law the 
right to a hearing of his case. The 
injured employee and the employer 
or his insurance carrier appear before 
a referee of the Workmen’s Compen- 
sation Board. After the case is heard 
and a decision rendered, if either 
party objects an appeal may be heard 
before a panel of three of the ten 
members of the Board. In 1944, 385,- 
550 hearings were held before ref- 
erees and 2,447 appeals were heard 
by Board members. 
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Another feature of New York’s ad- 
ministration of workmen’s compensa- 
tion is a staff of State physicians who 
examine claimants. In addition to the 
medical reports submitted by both the 
claimant’s and the carrier’s physicians 
the Board or its referees receive, 
where they request it, a report by a 
Board examining physician. The 
medical personnel of the Workmen’s 
Compensation Board are _ full-time 
members of the Board staff and may 
not participate as private physicians 
in workmen’s compensation cases. 


As a result of the recent reorgan- . 
ization, a Research and Statistics staff 
has been provided to evaluate work- 
men’s compensation activity in the 
State. A Planning and Procedures 
staff has also been established to per- 
mit revision of procedures for con- 
tinuous improvement in methods of 
operations. 


World War II has significantly 
affected the field of workmen’s com- 
pensation. The entrance into the labor 
market of thousands of physically dis- 
abled veterans required a re-examina- 
tion of existing statutes. Workmen’s 
compensation must meet the challenge 
of encouraging employment of the 
physically handicapped. Drastic re- 
vision of New York’s Second Injury 
Law was necessary to meet this 





FRANK D. MAURIN 
Vice-Chairman 


























14—January, 1946 


changed social situation. A Second 
Injury Fund had been established 
more than twenty-five years ago, to 
bear part of the financial burden in 
second injury cases. This Fund 
played a relatively small role how- 
ever, because of the many statutory 
limitations upon it. In 1944 and 1945, 
the law was amended in order to re- 
move financial obstacles from the em- 
ployer in hiring disabled veterans and 
other handicapped persons. 

At present, excess costs arising out 
of a second injury to an employee are 
borne by a Special Fund, financed by 
pooled carrier contributions and ad- 
ministered by the State. The cost at- 
tributable to the employer is no great- 
er in second injury than in first injury 
cases; and the employer’s insurance 
rate therefore is not increased by the 
number of second injury cases among 
his employees. Employees, both able- 
bodied and disabled, can now compete 
for jobs in New York State on the 
basis of qualifications alone; and, in 
case of injury, both receive full com- 
pensation benefits. 

Instead of the provisions which 
previously existed in the law requir- 
ing that liability be apportioned be- 
tween the employer or his insurance 
carrier and the Second Injury Fund 
in cases where the employee died or 
suffered increased disability because 
of successive injuries, the law now 
provides that the employer or his in- 
surance carrier pay compensation, 
medical and funeral expenses, and 
death benefits. The employer or his 
insurance carrier is then reimbursed, 
however, from the fund for all com- 
pensation and medical benefits in ex- 
cess of those payable for the first 104 
weeks of disability, or for death bene- 
fits payable in excess of that period. 

There must be filed with the Work- 
men’s Compensation Board a written 
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claim for reimbursement before final 
determination of final disability, with 
a limit of 104 weeks after date of dis- 
ability or death. In the event of the 
insolvency of an insurer or his insur- 
ance carrier direct payments by the 
Second Injury Fund may be made. 
Ordinarily this reimbursement is 
made at the end of each six-month 
period, but in certain cases it may be 
made outright. 


Despite changes in the law the 
former Second Injury Fund has been 
retained, and liabilities under the 
present law are charged to it. During 
1945 contributions to the fund have 
been upon the basis of 1% of total 
compensation paid during the year 
ending March 31 prior to assessment 
date. In the future the basis of the 
assessments against all self-insurers 
and compensation insurance carriers 
will be disbursements made from the 
Second Injury Fund during the pre- 
vious year, proportioned according to 
compensation payments made by each 
self-insurer or carrier in relation to 
the whole amount of compensation 
paid. 


H E Workmen’s Compensation 

Board was established in April, 
1945, to succeed the Industrial Board 
in the administration of all workmen’s 
compensation activities in New York 
State. The Board is composed of ten 
members appointed by the Governor ; 
the Governor also designates the 
Chairman and Vice-Chairman. Terms 
of office are established at six years, 
and are rotating so that the terms of 
two members expire each year. Many 
of the members of the present Board 
were originally appointed to the In- 
dustrial Board and continued in office 
when the Workmen’s Compensation 
3oard was activated.) 





ANTHONY J. ADAMSKI 





Gov. Thomas E. Dewey appointed 
Mary Donlon as Chairman of the 
Workmen’s Compensation Board on 
April 1, 1945. Previous to that date. 
Miss Donlon had served as head of 
the Industrial Board, and had pre- 
pared, at Governor Dewey’s request. 
a survey of workmen’s compensation 
administration in the State. Miss 
Donlon is a graduate of Cornell Law 
School and, as editor-in-chief of the 
Cornell Law Quarterly, was the first 
woman to serve as editor-in-chief of 
a major law school journal. 


As a partner in the firm of Burke 
and Burke, Miss Donlon practiced law 
in New York State since 1921. She 
is a member of the Board of Trustees 
of Cornell University and a trustee 
of the Practicing Law Institute. 


The Vice-Chairman of the Board. 
Frank D. Maurin, has been in private 
law practice in Buffalo for seventeen 
years. A large part of his legal work 
has been devoted to workmen’s com- 
pensation cases. He was, in the past. 
claims attorney, and subsequently dis- 
trict manager of casualty companies. 
Mr. Maurin has been engaged in num- 
erous civic, political and fraternal 
activities. 


Nelle Swartz was appointed to the 
former Industrial Board in 1929, and 
has served on that board and the 
Workmen’s Compensation Board 
since that date. Previously, Miss 
Swartz had been Director of the 
3ureau of Women in Industry for 
the New York State Department of 
Labor for eleven years. 


James A. Corcoran was appointed 
to the Industrial Board in 1935, and 
has continued as a member since that 
date. As assistant secretary in the 
Department of Labor prior to 1935, 
he prepared labor legislation and was: 
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chairman of the committee which pre- 
pared the Unemployment Insurance 
Law. Mr. Corcoran served as nation- 
al president of the Catholic Confer- 
ence on Industrial Problems for five 
years. 

Henry D. O’Connell has been a 
member of the Board since 1943. Be- 
fore that date he was a member of 
the New York State Commission to 
Formulate a Long Range Health Pro- 
gram, and of the Rochester Advisory 
Committee of the National Youth Ad- 
ministration. Mr. O’Connell was 
president of the Central Trades and 
Labor Council of Rochester for fif- 
teen years. He has served as presi- 
dent of the New York State Associ- 
ation of Electrical Workers and pres- 
ident of the Rochester Building 
Trades Council. 


Richard J. Carmichael has been 
an active member of the American 
Federation of Labor. He is president 
of the Schenectady Federation of 
Labor, president of the International 
Brotherhood of Electrical Workers 
Local No. 166 and president of the 
Schenectady Labor Temple Associa- 
tion. He has been a delegate to the 
American Federation of Labor con- 
ventions and labor representative on 
the State and National Housing Com- 
mission. In addition, he is active in 
many other labor and civic organiza- 
tions including the Red Cross, the 
Schenectady Community Chest and 
the Municipal Housing Authority. 

James Amadei has been engaged in 
the general practice of law since 1928. 
He was a government appeal agent 
under the Selective Service Act dur- 
ing World War II. He has acted as 
assistant counsel in investigation com- 
mittees of the Brooklyn Bar Associ- 
ation. He was active in organizing 


JouRNAL OF AMERICAN INSURANCE 


January, 1946—15 





Affiliated Photo—Conway 


NOAH C. A. WALTER 


the Federal Bar Association of New 
York, New Jersey and Connecticut. 
At present, he is a member of the 
Brooklyn Bureau of Social Service 
and of the Italian Board of Guard- 
ians. 


Noah C. A. Walter was appointed 
to the Board in 1944. He is chairman 
of the New York State CIO Com- 
mittee Against Discrimination, and 
has been a charter member and execu- 
tive board member of the New York 
State Industrial Union Council of the 
CIO. He has been engaged in laber 
activities since 1929, and was organ- 
izer, business agent, and manager of 
various laundry and clothing worker 
organizations. He is vice-president of 
Carver Progressive Consumers Coop- 
erative Association; labor editor of 
Calvin News Service; and an active 
member of various civic and welfare 
organizations including the Urban 
League, Council of Social Agencies, 
and Workers Defense League. 


Harold L. Turk has been engaged 
in the practice of law since 1915. He 
has acted as counsel for the Pennsyl- 
vania Justice and Banking Depart- 
ments. During both World Wars, he 
was appointed to do legal work under 
the Selective Service Acts. He has 
been chairman of the Republican Ju- 
diciary Committee and a delegate to 
the Republican National Conventions. 


Anthony J. Adamski received his 
education both in the United States 
and Poland. He is a graduate of the 
University of Buffalo Law School 
and has served as assistant district at- 
torney of Erie County. He is active 
in various welfare associations in 
Buffalo including the Red Cross, 
Catholic Charities, Polish Welfare 
Association and the Buffalo Boy 
Scout Council. 
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Liability Beyond Policy Limits 


By RAYMOND A. SMITH* 


HEN this subject was first 

suggested it seemed to me 

to be a contradiction within 
itself. Generally limits are fixed and 
established in order to prescribe the 
boundaries, the extent, the end, or a 
point beyond which one cannot go or 
beyond which a thing ceases to exist. 
One would naturally assume that if 
limits are fixed, legally you could 
neither go nor be taken beyond those 
limits. This is particularly true in the 
law of contracts. When two parties 
enter into a contract, the principal 
purpose of which is to fix the boun- 
daries or limits of the agreement, it 
is to be supposed that having mutually 
agreed upon the extent or boundaries 
of the contract, the courts will then 
enforce that agreement to the limits, 
but certainly not beyond it. 


If a court had the power to extend 
and enlarge the limits of the contract 
previously agreed upon, the effect 
would be the making of an enlarged 
agreement between the original par- 
ties by a third party, the court. It at 
once becomes evident that if the limits 
were uncertain and indefinite, or 
might be enlarged at a later date when 
occasion arose, parties contemplating 
the making of a contract would hesi- 
tate to enter into such a contract. This 
would appear to be a dangerous un- 
dertaking; that is, to enter upon a 
contract the final limits of which none 
of the parties could know or antici- 
pate, nor finally determine until en- 
forcement was ordered by the court. 
Neither would one suggest or urge 
the reduction of limits which had 
been previously agreed upon by the 
parties by the court when enforce- 
ment was sought. 


With these general principles rather 
firmly fixed in our legal thinking, we 
approached this subject with a feeling 
that we might find those few excep- 
tions which we are promised prove 
the rule, yet we expected them to be 
rare and interesting. They might 
even prove to be a study worthwhile. 
To our surprise, instead of a pleasant 
stroll along an old well established 
highway with a few trees here and 
there, we soon found ourselves lost 
in a veritable jungle of all manner 
and sorts of strange cases involving 
this question with its many variations 
and peculiar implications. 


*Address before Section on Insurance Law of 
American Bar Association. 


One who sets out to make a study 
of this subject at once discovers that 
there have been a number of such 
cases in which the insured has sought 
to recover amounts in excess of policy 
limits from the insurer for sums for 
which the insured was held liable or 
which he had been forced to pay. 


The courts in the earlier cases laid 
down the rule and insisted that the 
parties be required to strictly perform 
their contract as made by them and 
refused to either enlarge or extend 
the provisions or the limits of that 
contract. 


It is also interesting to note that 
the rule which was first in general ap- 
plication arose almost entirely in cases 
involving master and servant. This 
was before the adoption of the Work- 
men’s Compensation Acts. An injured 
employee brought suit to recover in 
tort for injuries received, which he 
claimed were the result of the negli- 
gence of the employer. The employer 
was insured against such liability un- 
der policies of insurance fixing the 
limits of such liability. 

The facts vary in different cases but 
still follow a somewhat uniform or at 
least similar pattern. In some cases 
there was a question of coverage, as 
for example, the minority of the em- 
ployee. The question then was raised 
as to the duty or obligation of the in- 
surer to defend, to attempt settlement, 
or to at once deny liability under the 
policy. In other cases the question 
was raised where the injured party 
was willing to accept in settlement a 
sum less than.the amount of the policy 
limit. The insurer, however, having 
the absolute right according to the 
policy to either settle or defend, elect- 
ed to defend with a verdict recovered 
in excess of the limits fixed by the 
policy. This the courts held the in- 
surer had a right to do. In some in- 
stances the insurer insisted that the 
insured must contribute a portion of 
the amount in settlement even though 
the total settlement sum was less than 
the amount of coverage. Some of the 
cases involve an attempt on the part 
of the insured to recover back from 
the insurer the amount paid in settle- 
ment after the insured has made such 
a contribution to the settlement fund. 
Here the insured frequently claims 
coercion by the insurer to compel con- 
tribution, or again claims want of con- 
sideration which entitles the insured 
to a recovery for the amount contrib- 
uted up to the policy limit. This at- 


tempt to recover has not been usually 
successful. 

The earlier decisions generally fol- 
lowed the then prevalent tendency of 
a rather strict interpretation and con- 
struction of the policy contract. At 
times, inserted references may be 
found which indicate the hesitancy of 
the courts to fully adopt and recog- 
nize the desirability of permitting in- 
surance companies to insure or in- 
demnity one against his own acts of 
negligence. 

As illustrative of the earlier atti- 
tude, we find cases announcing that 
the courts have correctly held, “that 
the parties to the contract have a right 
to insert such provisions therein as 
they see fit, as long as those provisions 
do not contravene public policy, and 
that the courts have no power to add 
to or subtract anything from the con- 
tract actually made, but must so in- 
terpret it as to carry out the intention 
of the parties. Théy further hold that 
the parties may agree, and that under 
such contracts they do agree, that the 
insurer shall have the exclusive right 
to settle claims, and that this right 
may be exercised to its full extent by 
the insurer for its own benefit and ad- 
vantage, subject to the qualification 
that it acts in good faith.” 


In many cases the courts did not 
even submit to the jury the question 
of whether the company in refusing 
to settle acted in good faith. It is true 
that in many of those earlier cases 
the action was upon the contract and 
on the theory that the insurer had re- 
tained the sole right to take charge of 
the defense and make such settlement 
as it might choose to make. The in- 
sured was prevented from interfering 
either in the suit or in settlement. 
Even when the court denied recovery 
on the contract theory, the court fre- 
quently pointed the way by suggest- 
ing that it was not an action for fraud 
oz bad faith. 


The courts hesitated to submit the 
question of liability in excess of policy 
limits to the jury unless the allega- 
tions and proof clearly indicated 
fraud or bad faith. The reasoning 
was thus set forth: “Is the insurance 
company to determine at its peril 
whether reasonable men would believe 
the plaintiff’s witnesses in preference 
to its own? Again, even on conceded 
facts, as frequently happens, a ser- 
ious question of law arises as to the 
nature or extent of liability if any. 














Is a jury to say that the insurance 
company was guilty of negligence in 
choosing to try out such a question 
in the courts rather than to settle?” 


There were cases in which the in- 
sured after verdict learned that the 
insurer could have made settlement 
within its policy limits. For this alone, 
however, no recovery was allowed. 
There were other cases in which de- 
mand was made for the company to 
expend the total amount of its policy 
limit in order to protect the insurer 
against liability in excess of such 
limit. This presented a real problem 
for the insurer to determine at its 
own risk and on its own responsi- 
bility. 


The advent of the general use of 
the automobile and the enormous in- 
crease in the number of liability poli- 
cies of various kinds issued, coupled 
with the possibility of large verdicts 
and serious injuries, increased the 
number of situations in which at- 
tempts could be made and were made 
to collect an amount in excess of the 
policy limits. With the increase, al- 
though not necessarily causing it, 
came the change in the theory by 
which the insured sought to place the 
insurer in the position of not only in- 
suring the liability of the policy hold- 
er, but of underwriting its own risk 
with insurance that its actions toward 
the insured would be such that a jury 
would, if the question arose, be sure 
to hold that the insurer had acted in 
good faith and not in fraud, nor was 
it negligent. 


Then it was that the courts began 
to examine into and submit to juries 
the question as to whether the com- 
pany had reason to believe that it was 
a case of liability and if so, should 
the insurer have made an effort to 
have made settlement even to the 
point of paying its entire policy limit. 
Again, there were cases where the 
company paid double the policy limits, 
where the court decided that it had 
taken a long chance and that the in- 
surer had no right to gamble simply 
because the company in settlements 
did not make a practice of paying 
the full limits of its policy. This was 
held to be bad faith, where its only 
reason for refusing to pay its limit 
in the policy settlement was its prac- 
tice of not doing so. It was also held 
in one case to be bad faith to force 
an insured to contribute to a settle- 
ment where insurer had not paid its 
full limit of liability. The court in 
one case went so far as to place the 
liability on the contract obligation, by 
saying, the “company obviously ig- 
nored its obligations arising from the 


JouRNAL oF AMERICAN INSURANCE 


agential relationship between itself 
and the insured created by its con- 
tract.” 


To require the showing of bad faith 
or fraud as the basis or ground for 
compelling the insurer to pay in ex- 
cess of its policy limits is still the 
majority rule. 


HE good or bad faith of the in- 

surer became the important deter- 
mining factor. “Good or bad faith is a 
state of mind. Of necessity, it must 
be determined from proof of conduct, 
except as the owner of the mind dis- 
closes its operations.” “It is not bad 
faith if counsel for the insurer re- 
fuses settlement under the bona fide 
belief that he might defeat the action, 
or, in any event, can probably keep 
the verdict within the policy limit.” 
“Undoubtedly the insurer does not act 
in bad faith if it refuses settlement 
in the honest belief that it has a fair 
chance of victory, or of keeping the 
verdict within the policy limit, or, 
upon reasonable grounds, that the 
compromise amount is excessive, or 
if it has legal defenses, as yet unde- 
termined by a court of last resort, 
which fairly seem applicable. ***On 
the other hand, arbitrary refusal to 
settle for a reasonable amount, where 
it is apparent that suit would result in 
a judgment in excess of the policy 
limit, indifference to the effect of re- 
fusal on the insured, failure to fairly 
consider a compromise and facts pre- 
sented and pass honest judgment 
thereon, or refusal upon grounds 
which depart from the contract and 
the purpose of the grant of power, 
would tend to show bad faith.” 

Bad faith has been defined as the 
intentional disregard of the insured’s 
financial interests, in the hope of es- 
caping the full responsibility imposed 
upon the insurer by the policy. Where 
the home office of the insurer disre- 
gards the advice of counsel in charge 
of the defense and repeated recom- 
mendation of the adjuster present at 
the trial, who had assisted in the pre- 
paration of the case, fully understood 
it, and gave complete information con- 
cerning the situation, the hostile at- 
mosphere of the trial, and the prob- 
ability of a verdict in excess of the 
policy limits, the circumstances there 
are sufficient to warrant the inference 
that good faith was not exercised. 

“Tt is well settled in cases of limit- 
ed liability insurance that the insurer 
may so conduct itself as to be liable 
for the entire judgment recovered 
against the insured, although that 
judgment exceeds the amount of lia- 
bility named in the policy. But the 
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courts that have considered the ques- 
tion are not in agreement as to the 
nature and kind of proof which it is 
incumbent upon the insured to make 
in an action against the insurer for 
the excess which the insured has been 
compelled to pay over the amount 
named in the policy. Some of these 
cases hold that the insured is entitled 
to recover upon proof that the insur- 
er in refusing to settle a claim for 
damages covered by the policy was 
guilty of negligence. ***Other de- 
cisions impose a heavier burden up- 
on the insured, and deny recovery un- 
less he can show that the insurer in 
refusing to make settlement acted in 
bad faith.*** There are cases of the 
latter class which exonerate the in- 
surer if, considering its own interest 
only and ignoring entirely the inter- 
est of the insured, it acts in good 
faith; but the prevailing rule seems 
to be that the insurer must act in 
good faith towards the insured.” 

Later the charge of negligence on 
the part of the insurer in the handling 
of the case and its preparation was 
urged as against the insurer in the 
event of an unfavorable outcome and 
if the insured was required to pay a 
part of the judgment recovered 
against him. A minority rule has been 
adopted in some cases which permits 
recovery against the insurer upon the 
charge of negligence in either failing 
to settle or properly conduct the de- 
fense when the result created a lia- 
bility against the insured for an 
amount in excess of the policy limits. 
The courts have permitted the juries 
to consider evidence of the manner of 
conducting investigations, contents of 
statements, correspondence of insurer 
with its attorneys and employees and 
the negotiations of settlement for the 
purpose of deciding whether the in- 
surer was guilty of negligence which 
would cause the insurer to be liable 
in excess of its policy limits. 

The reasoning used in the various 
opinions include, “agency,” and the 
possibility of “conflicting interests” 
of the insurer and insured. The in- 
surer is under the necessity when un- 
dertaking to act for the insured in the 
matter of defense and settlement to 
use a high and even a very high de- 
gree of care not to protect itself and 
its own interests exclusively at the 
expense of the insured unless: very 
certain that in so doing it can do so 
within its policy provisions and with- 
out being negligent in its duty to the 
insured. This of course, includes an 
examination by the jury into the acts 
before the verdict on the part of the 
insurer at a time after verdict when 
it permits much speculation by the 
jury into what is commonly called 
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“hind sight,” with the probability that 
the decision may very likely be in- 
fluenced by the unfavorable result 
which originally resulted in liability 
in excess of the policy limit. 


The insurer has been held respon- 
sible for its negligence, particularly 
in a case where the insurer as agent 
has an adverse interest to that of the 
insured. Under such circumstances 
the conduct of the insurer is subject 
to closer scrutiny. “The contrary 
holding involves the anomalous situa- 
tion, where, as to settlement, the in- 
surer has no duty and the insured has 
no rights. Power to act has been sur- 
rendered by the insured and commit- 
ted to one who has no corresponding 
responsibilities.” Thus stated courts 
have then adopted the rule holding 
the insurer liable for its negligence, 
whether it be a failure to settle or in 
the handling of the defense on behalf 
of the insured. 


The question of bad faith requires 
something more than mere negligence 
and yet there has been a tendency to 
commingle the question of negligence 
with that of bad faith and to confuse 
the two without clearly differentiating 
between them when submitting the 
question for final decision. 


“It is a well recognized rule in the 
law of negligence that, when one 
knows or has reason to anticipate that 
the person, property, or rights of an- 
other are so situated as to him that 
they may be injured through his active 
intervention, it becomes his duty so 
to govern his action as not negligently 
to injure the person, property or right 
of that other.” This is the basis for 
fixing liability upon the insurer in 
excess of the policy limit. 


There is also the difficult situation 
in which the insurer may cover one 
‘ause of action but not the other: or 
one in which the insurer denies cover 
age and the insured is compelled to 
proceed with the defense. It is a ser- 
ious matter for the insurer to always 
determine in advance or at the time, 
just when it should withdraw from a 
case upon discovering some fact 
which relieves the insurer of the obli- 
gation to defend or be liable under 
the policy. Courts have generally ex- 
tended the limits of the policy finan- 
cial or otherwise on the theory of 
waiver. This is particularly true if 
the insurer proceeded in any manner 
after discovery of the fact. In other 
words the tendency has been to make 
the insurer, at its own risk, guess 
what action it should take. 


If, however, the insurer guesses 
wrong and should have defended or 
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continued in the case, the insured is 
free to make a settlement. If made in 
good faith, and not excessive, the in- 
surer must pay the amount of settle- 
ment with costs of attorneys fees add- 
ed, even though the settlement is made 
without the insurer’s consent, and 
contrary to the policy provisions. 
Having once refused to defend or 
having withdrawn, insured cannot 
later re-enter the case even to protect 
its own interest and if its refusal to 
defend or its withdrawal was unwar- 
ranted it is liable for the amount with 
costs of litigation. 


What then, is required of an in- 
surer in order to avoid liability be- 
yond the policy limit? It must make 
diligent effort to ascertain the facts 
and make investigation upon which 
an intelligent and good faith judg- 
ment and decision may be predicated. 
That is, it must use reasonable dili- 
gence in this respect. “Since a lia- 
bility insurer has absolute control 
over any negotiations for a settle- 
ment or compromise of claims against 
the insured, some courts have adopted 
the rule that such insurer will be held 
to that degree of care and diligence 
which a man of ordinary care and 
prudence should exercise in the man- 
agement of his own business. Admit- 
tedly, this is a rough standard by 
which to measure the insurer’s duty. 
But it must also be borne in mind 
that the insured has surrendered a 
valuable right, that of conducting an 
investigation and considering possible 
offers of settlement. If the insurer 
can turn down a compromise within 
the policy limits, so that a large ver- 
dict might be returned against the in- 
sured and the latter forced to pay all 
sums in excess of the policy coverage, 
surely it is not asking too much to re- 
quire that the insurer not be guilty of 
negligence in refusing ,favorable set- 
tlements. It has been held that the 
rule that the liability of the insurer 
ought not to be extended so as to re 
lieve the insured of all sense of re- 
sponsibility concerning claims against 
him, cannot be invoked to relieve the 
insurer from liability for a negligent 
failure to settle.” 


As it now stands, the general rule 
would seem to be that notwithstand- 
ing the limitations written in the pol- 
icy, when a claim arises, the insurer 
must to protect itself, make sure that 
its every act is consistent with good 
faith toward the insured, and even 
more, should make sure that all of its 
acts are those of an ordinarily prudent 
and careful man under those circum- 
stances. This would seem to require 
the insurer to make a full and com- 
plete investigation and get the facts. 





Then it must exercise its best judg- 
ment based upon those facts. In the 
defense it should omit no defense 
even though it may think best to rely 
upon another, as this may be the basis 
for the charge of negligence. 


In all of this the company as in- 
surer will be compelled to underwrite 
its own actions. It must be prepared 
to show more than good faith and 
the absence of: bad faith. It must show 
itself free from negligence in the en- 
tire handling of the claim if there is 
a recovery against the insured in an 
amount in excess of his coverage un- 
der the policy. 


As for the insured, it would seem 
that he is amply protected to the limit 
of his policy and in addition he can 
expect and require the insurer to the 
very best of its ability to protect him. 
even above the limit of the policy. 


Much has been written in support 
of the various theories involved in 
this discussion. Much can be said for 
the reasoning behind each theory. 
However, it is to be hoped that no 
extension or application of the rules 
giving a right to recover in excess of 
policy limits will become the instru- 
ment of fraud or injustice. 





CASUALTY DEVELOP- 
MENTS 


(Continued from page 10) 


that business medical payments cover- 
age would spread like a forest fire, if 
it were offered generally, there is 
some doubt whether the coverage 
would be sold widely enough to ob- 
tain a satisfactory spread of risks and 
a reasonable experience. The public 
relations consciousness of business 
and industrial concerns might well 
make this coverage one of the most 
attractive parts of liability insurance, 
if it can be offered at a reasonable ad- 
ditional premium. Earnest consid- 
eration should be given to the further 
development of medical payments cov- 
erage, not only in general liability in- 
surance but also in automobile liabil- 
ity insurance. 


During the past year, since the mo- 
mentous decision in the S.E.U.A. 
case on June 5, 1944, the develop- 
ments relating to interstate commerce 
have carried the highest priority. It 
may be hoped that early decisions 
with respect to some of the most im- 
portant problems in connection with 
those developments will release the 
energies of the casualty insurance 
business to further and more con- 
structive measures. 








JourNAL oF AMERICAN INSURANCE 


FULL COVERAGE 


: Devoted Lo 
‘UNDERWRITING AND TECHNICAL PROBLEMS OF 
INLAND MARINE AND AVIATION INSURANCE 


January, 1946—19 








INSPECTIONS AND 
AIRCRAFT INSURANCE 


HE Army’s experimental XB-42 

bomber, popularly called the 
“Mixmaster” because its propellers 
were on the tail, was destroyed in a 
crash reported as following engine 
failure. Newspaper accounts indicate 
the first trouble with the XB-42 on 
its ill-fated flight was with the hy- 
draulically operated landing gear. As 
he approached Washington’s Bolling 
Field for a landing, the pilot closed 
the engine cooling flaps and then tried 
to lower the landing gear. The wheels 
would not lower and the pilot de- 
cided to go back up and work on the 
landing gear controls. Apparently he 
forgot to re-open the cooling flaps; 
both engines overheated and quit in 
mid-air. It is true that the crash re- 
sulted from mechanical failure, but 
if the pilot had remembered to open 
the cooling flaps, he probably could 
have cleared the original trouble and 
made a safe landing. 

Powerplant failure caused 14 per- 
cent of the airplane accidents in 1944 
and structural failure was responsible 
for another 6 percent. However, it is 
certain that many of the engine fail- 
ures were caused or contributed to by 
pilot error. Carburetor icing is a fre- 
quent cause of engine stoppage, but 
most cases of carburetor icing could 
have been avoided if the pilot had 
turned on his carburetor heat in time. 
Less than 20 percent of airplane acci- 
dents could be eliminated if every 
plane in the country were maintained 
in perfect mechanical condition. 


The Civil Aeronautics Board report 
of Non-Air-Carrier accidents for the 
year 1944 shows that 69 percent were 
caused by poor technique, careless- 
ness, or bad judgment on the part of 
the pilot. With almost 7 out of 10 
accidents being the direct result of 
pilot error, is it worth while for insur- 
ance companies to inspect the aircraft 
which they insure? Yes, inspection of 
insured planes will save losses, but 
the inspection must be geared to a 
broader idea than the mere mechanical 
condition of the ship. It must reveal 
the pilot’s and owner’s interest in the 


condition of the plane, the type of 
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maintenance which it is receiving, and 
the owner-pilot’s characteristics as 
they may affect his flying. 

The most important fact to be re- 
vealed by an inspection of a plane is 
whether the maintenance is good. A 
specific defect may occur five minutes 
after the inspector gives the ship a 
clean bill of health and the insurance 
company cannot afford to make an in- 
spection every time the ship goes into 
the air. Most mechanical and engine 
failures result from wear and im 
proper maintenance. A few months 
ago a mid-western pilot was told by a 
mechanic that his plane had a cracked 
muffler, and the mechanic suggested 
he use another ship until the muffler 
was replaced. But the pilot could not 
be bothered to climb out and get into 
another plane. A half hour later 
flames from the cracked muffler had 
burned off a fuel line and the airplane 
crashed in a blazing mass. 

The Civil Aeronautics Board report 
on another accident stated that con- 
trol cables to the elevators had worn 
through, which made the plane un- 
controllable. Grease on the cable pul- 
leys had collected grit and the cables 
were subject to constant abrasion as 
they were used. This condition had 
developed during a period of several 
months and would have been detected 
by a careful examination of the con- 
trol system. 


A second situation which should be 
determined by the inspector is the 
type of maintenance available at an 
airport. The condition of an individ- 
ual craft may be the result of the own- 
er’s neglect, or it may be the result of 
poor facilities. If it is the fault of 
poor facilities, the same situation will 
apply to other aircraft operated out 
of that airport. There is an airport in 
central Ohio which boasts (with good 
reason) that no ship operating from 
that field has ever cracked up as a re- 
sult of structural or engine failure. In 
contrast, there is another field nearby 
whose planes had three fires in the 
air within two months. The inspect- 
or’s report on an airport’s shop, its 
mechanical personnel, and the man- 
agement’s interest in safety, are equal- 
ly important with his report on the 
condition of an insured plane. 








The inspector must also inquire in- 
to the owner’s and pilot’s interest in 
maintenance. Airport management 
cannot force the owner to maintain 
his plane. If the airport morale is 
good, the manager and the mechanics 
can be depended upon to report 
whether the owner and pilot insist the 
plane be in perfect condition. Not the 
least important fact to be deduced 
from this information is the pilot’s at- 
titude toward flight safety. Anyone 
who is willing to fly in a poorly main- 
tained airplane will be careless in his 
flying and will head into questionable 
weather. 

Insurance companies must find an 
effective way of securing the infor- 
mation outlined. Aviation insurance 
premiums of individual companies are 
not large enough to justify an ex- 
pensive inspection force fully quali- 
fied to inspect airplanes for mechan- 
ical defects and to inspect the repair 
facilities of airports. During the war 
years many companies employed air- 
plane mechanics to make physical in- 
spections of aircraft located in their 
vicinity. This method will produce 
the information regarding the condi- 
tion of the plane, if the mechanic is 
honest and competent. However, it 
will not produce a report on general 
maintenance facilities nor on the own- 
er’s interest in safety. If the inspec- 
tion is made by the mechanic who 
maintains the plane, he may ignore 
defects for which he is responsible 
If it is made by a neighboring me- 
chanic, the company must be on the 
watch for jealousies. The system of 
using mechanics on a fee basis will be 
helpful only when the mechanic is 
well known by the company, and the 
relations between mechanic and insur 
ance company are such as to produce 
dependable reports. 

One company writing a large vol- 
ume of aviation business has devel- 
oped a system which combines its 
regular inspection staff and the fee 
employment of airport mechanics 
Their fire protection inspectors were 
given basic courses in airplane struc- 
tures, maintenance and repair. Ar- 
rangements were made at an airport 
for each inspector to spend two days 
with airplane and engine mechanics. 

(Continued on page 22) 
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The Lawyer and Insurance 


By RALPH H. BLANCHARD* 


NE who studies insurance in 

the United States is con- 

fronted with a mechanism 
built to a rather rigid pattern and 
guided by traditional rules and atti- 
tudes. Citing Comte’s remark that 
“humanity is composed of the dead 
and the living’ of whom “the dead 
are by far the more numerous,” An- 
atole France points out that our laws, 
our houses, our very ideas have been 
imposed upon us by our dead masters. 
“Can we revolt against them? We 
haven’t even the time to disobey 
them!” So it is with insurance—the 
contribution of a generation to its de- 
velopment is meager compared with 
the continuing structure and methods 
which that generation inherits and 
passes on to the next. 


This situation has its good points. 
By trial and error, insurance has 
evolved until it now fulfills remark- 
ably well its prime function, that of 
being safe. It offers financial secur- 
ity equalled by no other business. By 
multiplying forms and through sales- 
manship it has offered and furnished 
a wide variety of loss coverage and 
incidental services to a large and in- 
creasing part of the population. By 
educational campaigns and by offer- 
ing financial inducements it has done 
much to prevent loss. And it has 
advanced the technique of measuring 
probability of loss so as more equit- 
ably to distribute its burden. 


"The degree of these accomplish- 
ments and the manner of conducting 
the business varies greatly between 
the broad divisions of insurance, and 
even between individual lines. Life, 
fire, casualty, and marine insurance 
are linked together by a common pur- 
pose and a common basis of opera- 
tion, but their variations of method, 
attitude, and achievement are so great 
as to defy generalization. 


Consequently, it is impossible to 
present a broad unified picture of in- 
surance as a basis for comment. It 
must be understood that most of what 
I may say is applicable only with 
qualifications to take account of the 
extreme diversity of the various in- 
surance fields and of the attitudes of 
their practitioners. 


Progress in insurance has been re- 
tarded by lack of effective criticism, 


*Address before Section on Insurance Law of 
American Bar Association. 


due largely to ignorance of the busi- 
ness on the part of laymen, ignor- 
ance arising in part from the genu- 
inely technical nature of the business 
and in part from the mysterious lan- 
guage with which it has cloaked it- 
self. And within the business there 
has developed an almost religious 
worship of its machinery. The in- 
centives to improvement which one 
finds effective in, say, the motor-car 
industry, buyer interest and constant 
self-criticism, are strangely inactive. 
Research as a means of locating weak- 
nesses and improving methods has 
been highly developed in a few lines 
and all but ignored in others. And 
there is too much of the feeling that 
the institution of insurance is an end 
in itself instead of a tool for the serv- 
ice of the public. 


This situation has resulted in a 
marked resistance to suggestions of 
change—in a feeling that change is 
dangerous, disturbing, and somewhat 
sacrilegious. When new ideas have 
shown their ugly heads they have 
been met too often by indifference or 
studied neglect; when they have be- 
come insistent, by hostility. Too sel- 
dom have they been welcomed and ex- 
amined sympathetically. 


At the moment the business of in- 
surance finds itself subject to three 
marked pressures: broader and more 
intensive governmental regulation, 
proposals for governmentally man- 
aged insurance, and informed buyer 
activity. 


Major governmental moves are not 
undertaken without some basis. Once 
started they may become exaggerated 
beyond the importance of their cause, 
but cause there usually is. Sooner 
or later insurance would probably 
have been declared to be interstate 
commerce by the Supreme Court in 
any event, but the present situation 
can be traced directly to outmoded 
practices which were fostered by the 
divided authority of the individual 
states. Had the business been more 
responsive to changing conditions it 
might not have found itself chal- 
lenged. Its response to the challenge 
is significant. First, it fought to prove 
that times had not changed since 
1868. Second, it sought to avoid the 
effect of change by having itself de- 
clared exempt. Third, it is now at- 
tempting to minimize necessary 
change. One eloquent representative 
of a group of companies summed it 


all up by pleading that “What we 
want is the status quo as it is now.” 


It has been realized for some time 
by a few minds gifted with imagina- 
tive understanding, and is now being 
suspected by the more “practical” (or 
short-sighted), that the insurance 
business is in the course of revolu- 
tionary change. The federal-state 
regulatory situation is only a symp- 
tom, though a major one, of that 
change. The insurance business has 
quite naturally developed in a com- 
petitive atmosphere as a device for 
extracting profits, in the form of sur- 
plus or salary, from the service of 
carrying risk and from other inci- 
dental services. Unless it is social- 
ized, it will continue so to develop. 
But it is accepted doctrine that this 
business is “affected with a public 
interest” and is therefore subject to 
restraints and duties beyond ‘those 
imposed by general concepts of busi- 
ness morality, by general law, and by 
the watchfulness of its clients and 
their representatives. 


Insurance was originally sold by 
individual underwriters on the prin- 
ciple of caveat emptor, perhaps a rea- 
sonably satisfactory basis when insur- 
er and insured were part of a small 
business community and were person- 
ally acquainted; when the contract 
and the hazards covered were simple. 
But insurance has now become a qua- 
si-public utility serving the greater 
part of the population in meeting a 
wide variety of hazards instead of a 
few enterprisers subject to highly 
specialized risks. 


Regulation of- the future, whether 
state or federal (and if the states do 
not do a satisfactory job, it will be 
federal), should be based squarely on 
the principle of developing the insur- 
ance business as a financial tool for 
the service of the insuring public. The 
long-run interests of insurers will be 
properly conserved in the process, but 
adjustments to changing situations 
may be temporarily painful because 
of reluctance and tardiness in mak- 
ing such adjustments in the past. The 
elimination of indefensible practices 
that had been made possibly by in- 
effective regulation or varying stand- 
ards will call for major operations. 
Not only must organs be removed, but 
new ones must be created. 


One of the first jobs that should 
be undertaken is an overhauling of 
statutory provisions granting powers 
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to insurance carriers. The present 
classification of carriers into life, 
fire-and-marine, and casualty is an 
historical accident—its continuance 
has little justification beyond the con- 
venience of insurance executives. It 
is one of the principal causes of the 
inability of insurance carriers to do 
a thorough comprehensive job for 
policyholders. Further divisions be- 
tween lines operate in the same way, 
though some progress has been made 
in the direction of breaking down the 
walls. 

A second job is the substitution of 
principles for detailed directions in 
the regulatory law and the creation 
of insurance departments competent 
to apply principles. Flexible regula- 
tion applied by able officials adminis- 
tering well staffed departments makes 
it possible to meet situations as they 
arise and avoids technical obstruc- 
tions to progress. But unless depart- 
ments are competent and independent 
flexibility is dangerous; the two re- 
quirements are interdependent. 

In certain fields insurers are dis- 
turbed by the imminence of govern- 
mental insurance; in others by its 
more remote possibility. Some forms 
of necessary insurance can properly 
be written only by the government ; 
war damage insurance in time of war, 
to take a non-controversial example. 
There are forms, however, now writ- 
ten by private carriers, or that they 
might write, that are the subject of 
controversy. For example, proposals 
for governmental disability insurance 
are constantly being made and are 
finding insistent support. 

It may be admitted that it would be 
desirable for everyone to have insur- 
ance against loss of income and extra 
expenses incident to disability. Such 
insurance is being written under a 
wide variety of contracts by insurers 
of several types, but it is clear that 
the need for it extends far beyond 
its present coverage. Unquestion- 
ably, the demand induced by propos- 
als for legislation is a challenge to 
private insurance. And fulminations 
against governmental interference, 
socialism, and other ideological tar- 
gets are not an adequate answer. The 
question is how far can the demand 
be met and by what method can it 
best be met. If private insurance is 
the answer then positive measures 
should be taken to devise means of 
meeting it by offering and selling cov- 
erage. If the eventual answer is to 
be some combination of governmental 
and private insurance, plans should 
be laid to that end. Unthinking hos- 
tility is not wise. 

Until comparatively recently, in- 
surance was generally bought blind- 
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ly, even by large corporations with a 
reputation for efficiency. Insureds 
had little knowledge of insurance, and 
the idea of the insurance program as 
a part of management policy had not 
developed. Unless a loss occurred 
there was often no check on the ade- 
quacy of insurance. During the 1920's 
there was a faint stirring of interest 
in the problems of the insurance buy- 
er. It has developed during the past 
15 years until the management of the 
insurance affairs of many businesses 
occupies the full time of a specialized 
“insurance buyer”. National and lo- 
cal groups of buyers are active in the 
study and discussion of their prob- 
lems and give promise of having a 
real influence over the future of the 
business. 


HE lawyer has always been an 

important factor in insurance, for 
the basis of the business is the in- 
surance contract. Every problem of 
the insurance business is related to 
that document. As types of contract 
have multiplied, and as each has be- 
come more complex, the work of the 
lawyer has increased, whether as 
drafter, interpreter, or advocate. 

The development of governmental 
regulation has still further enlarged 
the functions of the lawyer. Insurance 
commissioners are largely drawn 
from the ranks of lawyers; the draft- 
ing of laws is a lawyer’s job; car- 
riers are constantly using the serv- 
ices of lawyers in determining their 
rights and obligations, as advisers or 
as representatives before courts and 
other governmental bodies. The new 
relationship of the federal govern- 
ment to insurance means more work 
for the lawyers. There is also the 
academic lawyer who is student and 
teacher, and the lawyer turned insur- 
ance executive. 

When the threat of change has be- 
come ominous, the insurance business 
has turned to the legal profession for 
advocates and negotiators. And it 
has had no difficulty in finding them. 
Consider, for example, the recent re- 
vision of the New York standard fire 
insurance policy, in fact, now a re- 
vision of the fire insurance policies of 
most states, for the new form has 
been widely adopted. The Commit- 
tee on the Revision of the Fire In- 
surance Policy of the National Asso- 
ciation of Insurance Commissioners 
reported in 1936 that “In general the 
insurers are satisfied with the present 
policies,” but that “Those who are not 
connected with insurers (including 
brokers and agents) have expressed 
considerable sentiment in favor of 
revision.” In 1937 one group of in- 
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surers was reported to be in favor of 
revision, the major group, however, 
showing “‘little interest.” Finally, 
and reluctantly, this most influential 
group withdrew its opposition, and 
the revised policy was adopted in 
New York in 1942. It is not an ideal 
policy, but it represents a great im- 
provement over the earlier form. 

Throughout, the function of the 
opposition’s legal department was rep- 
resentative rather than creative, and 
this in a field, that of contracts, where 
the legal profession might be ex- 
pected to lead. This same group is 
now advertising the revised contract 
as one of its public benefactions. 

The development of liability-insur- 
ance contracts presents a very differ- 
ent picture. Here lawyers have con- 
stantly pressed for improvements in 
language and coverage to adapt the 
contract to modern business and per- 
sonal risks. They have encountered 
the unwillingness of professional risk- 
takers to take risks but, aided by 
threats of state action, they have suc- 
ceeded in producing and securing the 
adoption of contracts which go far to- 
ward the ideal of complete and auto- 
matic coverage. 

Recently the manager of an acci- 
dent-and-health-insurance company 
writing a highly restricted contract 
told me that his company was proud 
of its claims record—that their only 
controversies with policyholders re- 
sulted from the fact that the insured 
did not understand the contract. He 
intended his statement as a justifica- 
tion—it seemed to me to be a con- 
fession. 

The future function of the lawyer 
in insurance should be along more 
constructive lines than has been the 
case in the past. If he is to be con- 
structive he must be more than an ad- 
vocate or a counsellor whose ends are 
laid down by his employers. He needs 
to know far more than the law—he 
needs to understand insurance. 


Lawyers who have become insur- 
ance commissioners have found it 
necessary not only to represent the 
public but to take a creative part in 
the development of public policy. Un- 
like insurance executives and the spe- 
cializing insurance buyer, much of the 
public does not know what it wants. 
The insurance commissioner of a state 
must determine what is best insur- 
ancewise for this uninformed, and 
numerous, segment. If he is consci- 
entious, and interested, he finds him- 
self studying insurance, accounting, 
and statistics. And if he has gradu- 
ated from the role of the debater em- 
ployed to win cases, he may see a 
great light—he may learn that there 
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are not only two sides but many sides 
to a question. 


All of this is not to decry the role 
of the trial lawyer, of the advocate, 
but I submit that the attitude of the 
advocate should not be carried 
through to situations which require 
statesmanship rather than facility in 
argument. 


A few years ago a committee of the 
state bar association of one of our 
most influential states presented a re- 
port on compulsory automobile insur- 
ance and financial responsibility laws. 
The majority (19 of the 21 members 
of the committee) stated that they 
had made “a thorough study . . . of 
proposed compulsory insurance and 
financial responsibility laws with ref- 
erence not only to their intrinsic merit 
but respecting their relation to the 
larger problems of accident preven- 
tion.” The report has been quoted 
widely as authority in discussions and 
arguments on those subjects. 


Analysis of the statistics and rea- 
soning of this report seems to indicate 
that both represented acceptance of 
oft-repeated insurance propaganda, 
that figures were taken uncritically, 
and that the committee was quite un- 
familiar with the available material 
on the subject. I prefer to think that 
these were the facts rather than that, 
with complete understanding of the 
problem, the committee was cynically 
making a case. 

This was a situation where, as rep- 
resentatives of a quasi-public body, 
the committee should have accepted 
the responsibility of making the 
“thorough study” which it professed 
to have made or have merely reported 
“progress.” 

Since June, 1944, the insurance 
lawyer has been placed in a position 
where statesmanship is more than 
ever necessary. The South-Eastern 
Underwriters decision was only the 
culmination of a long chain of cir- 
cumstances, but it was a climactic cul- 
mination. Some students of the law 
had foreseen it in principle; many, 
perhaps most, were taken by surprise 

they had not realized that there was 
a federal question. 


Characteristically, the first attempt 
to meet the problem (when it ap- 
peared that there might be a question 
of the result in the Supreme Court) 
was to send a lawyer to avert the pos- 
sible consequences. The report of 
the hearings before the Congressional 
committee which considered the Bail- 
ey-Van Nuys bill should be instructive 
to anyone who still thinks that method 
was wise. It is also instructive on 
the need for lawyers to understand 
insurance. 


JouRNAL oF AMERICAN INSURANCE 


General realization seems now to 
be dawning on the legal profession 
and perhaps insurance executives that 
there is needed something more than 
drawing briefs, arguments by trial 
lawyers, or political deals. The in- 
surance business and its legal repre- 
sentatives are faced with a complex 
and extensive problem of public re- 
lations, of interpretation of the law, 
of insurance technique, and of sound 
legislation to express sound policy. 
It is no longer a matter of a contest 
to be won but rather of an edifice to 
be created. 


The fundamental fact is that insur- 
ance is an essential public service, that 
its only justification is its usefulness 
to the public. Ideally, the various 
agencies of the insurance business 
would be guided solely by the respon- 
sibility which this position implies. 
But we know that private individuals 
or organizations, left to their own de- 
vices, will be guided largely by their 
own short-run interests. Our sys- 
tem of local state regulation of insur- 
ance has been developed to control 
that tendency in the interest of the 
public. 


Now comes the promise (or threat, 
depending on one’s point of view) of 
intensified regulation, of federal in- 
tervention, of buying by specification, 
and even of governmentally operated 
insurance. The only sound way to 
meet the situation is by taking the 
attitude that the management of an 
insurance company is essentially a 
public instrument, and its executives 
public officials. They should set up, 
in cooperation with politically (in the 
better sense) elected or appointed of- 
ficials a workable scheme of competi- 
tion, cooperation, and regulation—all 
to the end that insurance shall best 
serve the public in meeting its risk 
problems. And the lawyer-statesman 
who understands insurance and its 
implications is the man to do the job. 


This is not merely starry-eyed, 
idealistic doctrine. It may be said 
that human nature has not changed, 
that business will go on attaining its 
ends in much the same way as in the 
past. Human nature does not change, 
but organized expression of its de- 
sires does change. Institutions wither, 
and new ones succeed them. Only 
those survive that show ability to 
adapt themselves to changing cir- 
cumstances. 


The services of lawyers to insur- 
ance have been important—they are 
responsible for much that has made 
the insurance structure useful and 
safe. My plea is for broadening and 
intensifying their services and for rec- 
ognition of the principle that, who- 





ever pays them, they are working for 
the public; and that in doing so they 
serve the long-run best interests of 
their immediate employers. 


The dinosaur used to wander about 
the countryside well armed against the 
perils of his day—but it is said that 
when the climate changed he had no 
ideas. Beware of short-run practi- 
cality which often consists merely in 
protecting what you have. Long-run 
practicality involves looking into the 
future, forecasting trends, and suit- 
ing yourself to them. Lord Bryce 
once said that one should learn to 
view the present as though it were 
the past—a very practical suggestion. 





INSPECTIONS 


(Continued from page 19) 


Each inspector was supplied with sets 
of the C.A.A. manuals on airplanes, 
engines, meteorology, flight rules, and 
a subscription to a good aviation mag- 
azine. 


Inspections are assigned to these 
men on an airport basis. All daily 
reports for planes located at an air- 
port are assembled, and the entire lot 
sent to the inspector when he is in 
that vicinity. He is instructed to in- 
spect the entire airport, its repair fa- 
cilities, and each insured plane. On 
his arrival at the airport, he makes 
arrangements with the management 
for the services of a competent Air- 
plane and Engine mechanic. The en- 
tire inspection is made with the assist- 
ance of the mechanic who is paid the 
regular rate for his time. The inspec- 
tor has sufficient knowledge of his job 
so that he can report correctly all the 
necessary facts, and he has the me- 
chanic at hand to answer all technical 
questions which he is not able to de- 
termine for himself. 


Mechanical inspection of insured 
airplanes theoretically could reduce 
the loss ratio by 20 percent if all de- 
fects could be eliminated. But me- 
chanical inspection PLUS examina- 
tion of airport morale and owner’s 
characteristics can also cut into the 
losses from carelessness, poor tech- 
nique, and bad judgment. Seventy 
percent of the risk is pilot error, twen- 
ty percent is mechanical, and the re- 
maining ten percent is made up of 
miscellaneous causes such as weather 
and terrain. The insurance company 
must try to get the entire picture of 
the risk. The fire inspector is trained 
to report on many types of hazards 
and is the best starting point for a 
company which must depend upon its 
regular personnel for reporting on 
aircraft risks. 
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Interim Report on Federal Legislation, 
p. 4, March 
New York Midyear Meeting of Insur- 
ance Commissioners, p. 5, January _ 
President Johnson’s review of years 
activity, p. 16, June 
States Form a United Front to Retain 
Insurance Control, p. 6, December 
Wartime Conference of National As- 
sociation of Insurance Commissioners, 
p. 6, June 


REGULATION 
A Program Under Public Law 15, E. 
W. Sawyer, p. 22, December 
California Rating Legislation, p. 23, 
July 
Governmental Regulation of Insur- 
ance, Ralph H. Blanchard, p. 15, May 
Text of Commissioners’ Casualty In- 
surance Rating Bill, p. 12, December 
Text of Commissioners’ Fire Insur- 
ance Rating Bill, p. 9, December 
The Rating Problem, Robert E. Din- 
een, p. 17, December 
Washington Insurance Code Revision, 
William A. Sullivan, p. 20, May 


VETERANS 
Counsel and Credit for Veterans, W. 
R. Burgess, p. 24, February 
Employment of Disabled Veterans, 
Garfield W. Brown, p. 15, January 
The GI Bill of Rights, Frank T. 
Hines, p. 4, February 
The Veteran Returns to Industry, M. 
H. Kronenberg, p. 14, August 


WORKMEN’S COMPENSATION 
Industrial Commissioners’ Meeting, p. 
18, November 
Occupational Disease Liabilities — 
Financial and Humanitarian, B. E. 
Kuechle, p. 17, May 
Workmen’s Compensation Administra- 
tion in California, p. 19, November 
Workmen’s Compensation Administra- 
tion in Illinois, p. 8, July 
Workmen’s Compensation Administra- 
tion in Michigan, p. 8, August 
Workmen’s Compensation Administra- 
tion in New York, p. 15, December 
Workmen’s Compensation Administra- 
tion in North Carolina, p. 14, May 
Workmen’s Compensation Administra- 
tion in the United States, T. A. Wil- 
son, p. 8, May 
Workmen’s Compensation Administra- 
tion in Wisconsin, p. 6, September 
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wholly borne by the interests respon- 
sible for maintaining the fund on a 
solvent basis. 


But it was found that cases were 
being petitioned for reopening ten or 
fifteen, and even more, years after the 
accident. The task of meeting such 
petitions was very difficult. In addi- 
tion, when a case was reopened and an 
award made, it might carry back com- 
pensation for a period of years. Such 
cases have been known that carried 
awards of present compensation of 
ten or twelve thousand dollars with 
estimated future liability of many 
thousands more. 


In view of this situation, a statu- 
tory limitation became essential. The 
limitation in our law was set at eight- 
een years from the date of accident 
and eight years from the last payment 
of compensation. The Legislature 
further provided that no such award 
should carry back compensation for a 
period in excess of two years prior to 
the date of filing the application. It 
may not seem to some of you that that 
is much of a limitation. But such as 
it is, we have an actual statute of limi- 
tations. Our compensation law is now 
thirty-one years old. Therefore, the 
limitation is effective as to a good 
many of the oldest cases. 


Employers or insurance carriers 
may now destroy files on cases over 
eighteen years of age, if they have 
been closed for eight years. Prior to 
that relief ‘it was not technically 
proper to destroy any file. The de- 
stroyed file might become the reac- 
tivated case, and sometimes did. I 
can leave to your imaginations the 
difficulty of defending a case when 
the original carrier ov employer could 
give no information as to the facts, 





“Casualty Insurance” is one of the 
more recent additions to the series of 
vocational and professional monographs 
being published by the Bellman Publish- 
ing Company, 6 Park Street, Boston, 
Mass. Its author is John O. Nilan, 
assistant vice-president and public re- 
lations manager of the American Mu- 
tual Liability Insurance Company. De- 
signed primarily to be an outline of 
opportunities awaiting those who con- 
template entering the casualty insurance 
business, the volume treats concisely 
such topics as casualty insurance his- 
tory in the United States, its future, 
types of carriers, leading companies, 
coverages, functional organization, job, 
training and vocational opportunities, 
organizations and publications. The 
monograph’s price is 75 cents. 











either medical or lay. And the accu- 
mulation of case files in the Work- 
men’s Compensation Board was fast 
becoming a problem of increasing 
magnitude. 


Our problem in New York was 
aggravated because our law is un- 
limited as to the length of time bene- 
fits are payable and because our cases 
are all adjudicated cases, rather than 
cases closed by agreement and pay- 
ment. Nonetheless, the problem may 
arise, if it has not already arisen, in 
other jurisdictions. 


It is feared by many that the ques- 
tion may arise in acute form in war 
industries, where injuries more or less 
serious were made light of and men 
kept on their jobs or returned too 
early, attracted by the lure of high 
wages and remunerative overtime. 
Compensation at $20 to $25 a week 
was small attraction to the artisan 
who took home $100 or more a week. 
But with the end of the war and the 
lay-offs incident to the cancellation of 
government contracts, a different sit- 
uation presents itself. How long shall 
a man who has disregarded his rights 
or has allowed them to stand in abey- 
ance, while he worked at high wages, 
be permitted to come in and petition 
for a reopening of his case? Surely 
he must be permitted a reasonable 
time. Such cases are different from 
those I have discussed herein. With- 
out some reasonable limitation, how- 
ever, it might well become possible 
for reopenings to be demanded years 
after the happening of the accident 
and when perhaps the circumstance 
of age or of some organic disease 
causes disability, which may be claim- 
ed to have relation to a wartime in- 
jury. I do not suggest what such 
limitation should be, but I do suggest 
the necessity of fixing a reasonable 
and fair limitation now without wait- 
ing until the problem becomes an 
acute one and cases of alleged hard- 
ship present themselves. 


Should there be a statutory limita- 
tion upon the reopening of cases? I 
answer yes. There must be an end 
to litigation sometime. So long as the 
compensation law rests upon a basis 
of liability and not mere social need, 
there must be some protection for the 
parties upon whom that liability is 
charged. Statutes of limitation are a 
recognized part of our judicial system 
everywhere. They are founded in 
reasons of necessity and practical con- 
siderations. The compensation sys- 
tem should be no exception to the gen- 
eral practice, despite its liberal and 
generous provisions and administra- 
tion. 











